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REGULATORY  ACTIVITIES  OF  THE  NATIONAL 
INDIAN  GAMING  COMMISSION  [NIGC] 


WEDNESDAY,  OCTOBER  2,  1996 


U.S.  Senate, 
Committee  on  Indian  Affairs, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  9:30  a.m.  in  room  216, 
Hart  Senate  Office  Building,  Hon.  John  McCain  (chairman  of  the 
committee)  presiding. 
Present:  Senators  McCain,  Inouye,  Gorton,  Thomas,  and  Reid. 

STATEMENT  OF  HON.  JOHN  McCAIN,  U.S.  SENATOR  FROM 
ARIZONA,  CHAIRMAN,  COMMITTEE  ON  INDIAN  AFFAIRS 

The  Chairman.  Good  morning. 

I  want  to  welcome  all  of  the  witnesses  who  have  come  to  testify 
before  the  committee  this  morning. 

One  of  this  committee's  most  important  duties  is  the  exercise  of 
its  oversight  responsibility.  This  includes  a  responsibility  to  exam- 
ine the  performance  of  the  agencies  that  implement  legislation  the 
Congress  has  enacted,  in  order  to  see  whether  they  have  been  ful- 
filling the  statutory  mandates.  Today's  hearing  will  examine  the 
National  Indian  Gaming  Commission  and  how  it  has  carried  out  its 
obligations  under  the  Indian  Gaming  Regulatoiy  Act  of  1988. 

The  committee  will  receive  testimony  regarding  the  status  of  the 
recent  enforcement  activities  of  the  Commission  in,  among  others, 
the  States  of  California,  Nebraska,  and  Connecticut. 

We  will  also  review  the  practical  and  statutory  problems  that 
have  arisen  in  recent  months  as  the  Commission  has  implemented 
IGRA. 

This  hearing  record  should  assist  the  committee  in  further  devel- 
oping substantive  amendments  to  IGRA  that  will  strengthen  the 
ability  of  the  Gaming  Commission  to  enforce  the  law  and  improve 
Indian  gaming  nationwide. 

Let  me  just  add  that  this  hearing  is  merely  the  latest  in  a  series 
of  meetings  and  hearings  over  the  past  4  years  during  which  Sen- 
ator Inouye  and  I  have  spent  hundreds  of  hours  tiying  to  develop 
a  consensus  between  State  and  tribal  leaders  on  legislative  changes 
to  IGRA. 

Today's  hearing  and  the  committee's  previous  hearings  have  pro- 
vided an  ample  record  to  support  moving,  in  the  next  Congress, 
legislation  that  establishes  enforceable  minimum  Federal  stand- 
ards governing  all  class  II  and  class  III  gaming  and  that  vests  the 
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Commission  with  the  authority  to  enforce  these  minimum  Federal 
standards — in  other  words,  legislation  like  S.  487. 

There  has  been  a  Supreme  Court  decision  in  the  case  of  the  Sem- 
inole decision,  the  impact  of  which  and  overall  effect  of  which  is  not 
totally  clear  yet,  and  we're  going  to  have  to  have  hearings  on  that 
and  its  effect  on  the  entire  compacting  process. 

There  has  also  been  a  case,  the  Rumsey  case,  in  the  ninth  circuit 
court  of  appeals,  which  will  come  before  the  United  States  Supreme 
Court  in  the  near  future,  that  will  address  the  scope  of  the  gaming 
issue. 

The  Senator  from  Nevada  will  attest,  as  will  other  members  of 
this  committee,  the  issue  of  Indian  gaming  continues  to  be  a  sub- 
ject of  controversy,  subject  of  litigation,  subject  of  negotiation,  and 
there  is  very  little  doubt  in  my  mind  that  this  will  continue  into 
the  next  Congress,  which  will  then  motivate  this  committee  to  re- 
open the  entire  issue  again  as  to  the  status  of  the  Indian  Gaming 
Regulatory  Act,  the  impact  of  legislation,  as  well  as  court  decisions 
on  it,  and  what  changes,  if  any,  need  to  be  made. 

This  hearing  I  think  is  important  for  us  to  get  the  overall  status 
of  the  Indian  Gaming  Regulatory  Commission  and  recommenda- 
tions by  its  members  as  to  how  we  can  improve  its  operation  and 
authorities. 

I  g^ess  what  I'm  trying  to  say  is  that  there  will  be  other  efforts — 
legislative  and  otherwise — to  affect  the  issue  of  Indian  gaming  in 
America,  and  it  is  this  committee's  obligation  to  make  sure  that  we 
protect  the  interests  of  Native  Americans  and,  at  the  same  time, 
protect  the  interests  of  those  who  participate  in  Indian  gaming. 

With  that,  I'd  like  to  ask  my  friend,  the  Senator  from  Nevada, 
if  he  has  any  opening  remarks. 

STATEMENT  OF  HON.  HARRY  REID,  U.S.  SENATOR  FROM 

NEVADA 

Senator  Reid.  Mr.  Chairman,  I  first  want  to  say  publicly,  as  I 
have  privately  on  a  number  of  occasions,  how  much  I  appreciate 
the  work  of  you  and  Senator  Inouye  over  the  past  many  years  in 
attempting  to  work  on  this  difficult  problem  we  have,  Indian  gam- 
ing. You  nave  worked  together.  You've  both  shown  tremendous 
leadership,  which  I  appreciate. 

Mr.  ChairmEui,  you  and  I  came  to  Congress  together  in  1982,  and 
in  all  those  years  I've  been  here,  this  is  the  first  time  I've  ever  seen 
a  lobbyist  group  have  stuff  passed  out  on  Senators'  or  Congress- 
men's desks.  I  mean,  it's  unbelievable.  This  is  like  a  hearing  on 
automobile  safety.  We  have  Greneral  Motors  distributing  stuff  to 
the  individual  Senators.  I  mean,  this  is  unheard  of,  but  I  guess  I 
quite  understand  it. 

I  sought  a  hearing  earlier  this  spring,  and  because  of  many  dif- 
ferent problems  that  I've  discussed  with  the  chairman,  we  are  now 
having  this  hearing,  which  I  appreciate. 

If  only  half  of  the  reports  that  I  have  heard  are  true — ^let's  say 
10  percent  of  the  reports  I  have  heard  are  accurate,  it's  scandalous 
what's  occurring  under  this  current  chairman's  tenure. 

I  realize  this  is  primarily  a  hearing  concerning  the  NIGrC's  en- 
forcement authority;  however,  the  committee  and  the  administra- 
tion— and  I'm  talking  about  the  national  administration,  this  ad- 


ministration — should  be  on  notice  that  I'm  very  bothered  by  the  re- 
ports on  the  management  problems  at  the  Commission, 

While  I  will  confine  most  of  my  remarks  to  matters  pertaining 
to  enforcement,  I  wish  to  place  the  committee  and  others  on  notice 
that  I  think  we  have  to  take  a  very,  very  close  look  at  how  this 
agency  is  being  managed. 

I  will  continue  to  probe  the  allegations  of  internal  mismanage- 
ment, management  improprieties,  until  the  chairman  provides  suf- 
ficient responsive  answers. 

There  are  serious  imresolved  questions  about  this  chairman's 
practices. 

I  must  say,  Mr.  Chairman,  under  the  direction  of  Chairman 
Hope  we  didn't  have  these  problems,  at  least  that  I  was  aware  of. 

I  approach  this  hearing  and  this  issue  from  the  perspective  of  a 
regulator.  As  the  chairman  of  the  committee  has  recognized,  I 
spent  4  years  of  my  life  as  chairman  of  the  Nevada  Gaming  Com- 
mission, and  I'm  aware  of  the  difficult  decisions  that  are  necessary 
in  allowing  people  to  partake  in  this  very  sensitive  business  of 
gambling. 

In  some  cases,  years  were  spent  reviewing  a  proposed  operator 
before  they  were  allowed  to  operate.  This  is  the  same  in  Atlantic 
City. 

We  did  the  background  investigations  so  that  there  would  be 
some  integrity  of  those  interested  in  operating  casinos. 

Mr.  Chairman,  I  recognize  the  reality  of  gaming.  It  deals  with 
cash.  It's  a  cash  industry.  You  don't  have  to  be  an  FBI  agent 
trained  to  appreciate  the  attraction  of  cash  industry  to  organization 
crime  and  other  criminal  elements. 

Gaming  works  in  Atlantic  City  and  in  Nevada  because  both  have 
very  tough,  well-regulated  industries.  The  spread  of  gaming  across 
the  country  is  occurring  at  an  unprecedented  rate.  The  press  rou- 
tinely reports  on  the  problems  affiliated  with  the  spread  of  poorly- 
regulated  gaming. 

What  concerns  those  of  us  in  Nevada  is  that  the  entire  industry 
is  going  to  suffer  unfairly  as  a  result  of  poor  regulation  anywhere. 

We  have  a  National  Gaming  Commission  that  the  President,  the 
majority  leader  in  the  Senate,  the  Speaker  of  the  House  are  going 
to  appoint  people  within  the  next  few  days.  Mr.  Chairman,  the  rea- 
son I  opposed  the  commission  was  not  what  they'd  find  in  Nevada 
but  what  they're  going  to  find  other  places  that  would  spill  over 
into  Nevada.  Scandals,  no  matter  what  size,  have  a  way  of  unfairly 
tainting  an  entire  industry. 

When  we  passed  IGRA  in  1988  there  was  a  recognition  that  In- 
dian gaming  and  traditional  gaming  were  different.  Unfettered  pro- 
liferation of  Indian  gaming  was  not  really  anticipated  when  this  act 
was  passed. 

Today  the  lines  of  distinction  between  Indian  gaming  and  tradi- 
tional gaming  are  becoming  increasingly  obscured,  yet  the  rules 
and  regulations  governing  both  industries  are  dramatically  dif- 
ferent. This  is  the  reality. 

At  some  point  Congress  and  the  Justice  Department  are  going  to 
have  to  recognize  this  and  do  something  about  it.  The  problems  as- 
sociated with  Indian  gaming  are  not  only  escalating;  they're  becom- 


ing  more  alarming.  The  silence  of  the  Commission  is  deafening — 
and  by  "commission"  I  mean  the  Indian  Gaming  Commission. 

I  believe  the  current  chairman  has  demonstrated  a  convincing  in- 
ability to  carryout  his  regulatory  responsibilities  provided  in  IGRA. 
What  concerns  me  is  that  Mr.  Monteau  doesn't  underst£ind,  appar- 
ently, how  vital  effective  regulation  is  to  successful  gaming.  He 
must  realize  he's  chairman  of  the  Indian  Gaming  Commission  and 
not  the  Indian  Gaming  Chamber  of  Commerce.  He  seems  to  have 
only  read  that  part  ot  IGRA  regarding  the  commissioner's  role  in 
promoting  Indian  gaming. 

I'd  like  to  read  to  the  chairman  some  of  the  other  statutory  re- 
quirements of  the  NIGC: 

To  provide  a  statutory  basis  for  the  regulation  of  gaming  by  an  Indian  tribe  ade- 
quate to  shield  it  from  organized  crime  and  other  corrupting  influences. 

To  ensure  that  the  Indian  tribe  is  the  primary  beneficiary  of  the  gaming  operation 
and  to  ensure  that  gaming  is  conducted  fairly  and  honestly  by  both  the  operator  and 
the  players. 

I  would  encourage  the  chsiirman  to  review  the  statute.  It's  clear 
from  his  action  or  lack  thereof  that  meaningful  regulation  is  not 
one  of  his  priorities. 

Illegal  casino  operations  in  Florida,  California,  and  other  places 
have  not  motivated  him  to  regulate. 

It's  now  apparent  that  violence  and  inter-tribal  bloodshed  is  also 
of  little  concern  to  Mr.  Monteau.  History  has  shown  the  folly  of 
such  a  hands-off,  laissez-faire  policy. 

It  is  important  to  point  out  that  this  is  a  commission  that  is  not 
without  significant  power.  The  NIGrC  has  the  legal  authority  to 
shut  down  illegal  operations  or  impose  fines  when  appropriate.  It 
also  has  the  authority  to  prevent  wrongdoing  by  reviewing  prospec- 
tive management  contracts. 

If  anything,  there  is  perhaps  too  much  power.  The  chairman  is 
vested  with  tremendous  authority.  It's  apparent  that  the  current 
chairman  has  abused  his  authority.  At  a  minimum,  his  actions 
have  been  negligent. 

I  say  that,  Mr.  Chairman,  because  if  you  look  how  it's  set  up,  the 
two  other  members  of  the  commission  have  almost  no  authority  to 
do  anything.  If  two  of  them  want  something  and  the  chairman 
doesn't,  he  wins,  and  vice  versa.  The  chairman  wins,  no  matter 
what  the  vote  is. 

We're  all  familiar  with  the  operation  of  illegal  casinos  in  Califor- 
nia, Florida,  and  some  other  States,  yet  the  cnairman  has  done  al- 
most nothing  with  the  statutory  authority  to  shut  down  these  oper- 
ations. 

He  has  a  legal  ability  and  authority,  but  has  elected  not  to  exer- 
cise it. 

I  want  the  record  to  be  clear  that  when  problems  break  out, 
when  crime  becomes  apparent,  open,  it's  not  the  fault  of  gaming, 
in  general. 

We're  not  far  away  from  a  scandal  occurring  at  a  tribal  casino. 
Theyre  there;  they  just  haven't  come  out  in  the  open.  There  will 
be  plenty  of  finger-pointing  when  the  day  comes.  Most  will  turn  to 
the  NIGC  and  ask  why. 

The  Commission's  policy  on  enforcement  actions  is  entirely  incon- 
sistent. I've  heard  a  great  deal  of  rhetoric  about  the  action  taken 
against  the  Santee  Sioux  in  Nebraska.  They  were  shut  down  be- 


cause  they  had  no  compact  with  the  State.  Well,  what  about  other 
tribes  in  Florida  and  California  operating  in  the  absence  of  State 
compact — ^tribes  who,  because  of  their  money,  are  stronger  and 
have  more  resources  than  the  little  tribe  in  Nebraska? 

Apart  from  his  regulatory  inaction,  Mr.  Monteau  has  also  caused 
many  to  question  his  management  abilities.  The  reports  about  his 
treatment  of  personnel  are  beyond  reprehensible,  they're  shameful. 
In  fact,  there  seems  to  be  a  greater  urge  to  pursue  enforcement  ac- 
tions against  real  or  perceived  enemies  of  the  chairman  working  on 
his  staff  than  illegal  gaming. 

It's  my  understanding  that  the  chairman  fired  a  16-year  career 
employee  because  of  her  criticism  on  one  of  his  decisions.  The  rea- 
son she's  not  here  is  that  the  settlement  agreement,  Mr.  Chairman, 
SEiid  she  couldn't  come  and  testify. 

I  am  aware  that  this  employee  filed  an  EEO  suit  and  recently 
settled  this  matter  for  almost  $100,000,  not  including  attorneys' 
fees.  This  is  all  taxpayer  money.  I'm  curious  whether  this  money 
and  the  cost  incurred  in  the  defense  were  also  taxpayer  financed, 
of  course. 

What  was  the  rationale  behind  the  chairman's  action?  Who  paid 
for  this  defense?  Did  this  money  come  out  of  the  Commission's  en- 
forcement account?  Who  was  hired  to  replace  this  woman  as  the 
Commission's  environmental  officer?  Was  a  replacement  employee 
hired  on  a  full-time  basis?  Why  do  we  have  someone  that  has  been 
brought  in  to  be  the  chief  of  staff  from,  I  believe,  the  General  Ac- 
counting Office  when  we  already  have  a  chief  of  staff  who's  still 
there?  How  much  does  a  replacement  earn? 

I  want  the  chairman  to  produce  to  this  committee  a  detailed  ac- 
coimting  of  the  expenditures  involved  in  this  entire  matter.  This 
should  include  all  the  costs  associated  with  the  firing,  litigating, 
settling,  and  hiring  of  the  replacement  staff.  I'm  confident  this  can 
be  produced  in  short  time. 

I'm  also  aware  of  another  suit  the  chairman  is  currently  involved 
in  with  a  staffer  on  the  Commission.  It's  my  understanding  this 
staffer  attended  a  meeting  with  the  Narragan setts  where  Monteau 
asked  all  white  people  to  leave  the  room.  I  want  to  find  out  wheth- 
er it's  true  that  Monteau  issued  a  formal  reprimand  against  this 
woman  and  therefore  sent  a  carbon  copy  of  this  reprimand  to  the 
Narragan  setts. 

If  this  is  true,  I'm  curious  to  know  whether  Mr.  Monteau  believes 
that  such  action  violates  the  various  Privacy  Acts  that  are  effective 
in  government, 

Mr.  Monteau  seems  to  relish  in  ruining  the  professional  lives  of 
those  on  the  Commission.  Perhaps  its  time  that  we  looked  at  his 
own  professional  conduct  as  a  servant  of  the  people. 

I  want  to  know  how  many  days  the  chairman  even  shows  up  for 
work.  I'm  confident  a  record  of  his  office  attendance  can  be  estab- 
lished by  many.  I  would  ask  that  that  be  supplied  to  this  commit- 
tee. 

There  is  a  foundation  for  this  request.  It's  my  imderstanding  that 
he's  routinely  absent  from  the  office  and  that  his  whereabouts  are 
simply  unknown.  The  taxpayers  and  this  committee  have  a  right 
to  know. 


I'm  interested  in  his  travel  duties,  his  travel  policy.  How  often 
is  he  on  the  road?  Where  does  he  stay?  What  type  of  per  diem  does 
he  use?  What  are  the  travel  policies  with  regard  to  other  staff? 

Many  of  us  are,  unfortunately,  familiar  with  the  sordid  details 
involved  in  the  Commission's  approval  of  the  Mohegan  contract.  All 
you  need  to  do  is  be  able  to  read  a  newspaper  to  get  that — get  part 
of  it,  at  least. 

The  man  behind  this  deal,  Sol  Kerzner,  enjoys  a  less-than-honor- 
able  reputation.  There's  a  public  record  of  his  alleged  criminal  con- 
duct. In  1986  he  allegedly  participated  in  a  scheme  to  pay  $600,000 
to  a  government  official  in  South  Africa  for  gambling  rights;  yet, 
the  chairman  sought  expedited  approval  of  the  deal  which  this  man 
financed.  Why?  What  was  the  process  for  approving  this  question- 
able contract?  Why  the  expeditious  review?  What  advice  did  he  re- 
ceive from  other  Commission  members?  Where  was  this  deal  nego- 
tiated? Was  it  outside  the  Commission's  office?  Who  negotiated  this 
from  the  Commission?  Which  staff  was  involved? 

Did  you  complete,  Mr.  Chairman  Monteau,  a  background  check 
on  Mr.  Kerzner?  If  not,  why?  Are  you  aware  that  the  State  of  Con- 
necticut is  now  attempting  to  reopen  its  investigation  of  Kerzner? 

Again,  as  a  former  regulator,  I  believe  these  are  legitimate  ques- 
tions, and  during  my  time  questions  were  answered  easily. 

Apart  from  the  questionable  review  process  of  this  contract,  there 
is  the  issue  of  the  chairman's  chief  of  staff,  Tom  Acevedo.  I  under- 
stand that,  after  shepherding  this  deal  through — this  deal  with  the 
Mohegans — ^he's  now  entered  into  employment  negotiations  with 
Mohegans.  It's  beyond  negotiations.  We  now  have  on  the  wire  today 
a  story  where  he  has  gone  to  work  for  the  Mohegans. 

They've  cleverly  stated  that  he  won't  be  involved  in  gaming,  even 
though  he  negotiated  the  contract  with  the  gaming  people. 

Apart  from  this  questionable  review  process,  I  understand  that 
he's  going  to  go  work  for  the  Mohegans,  and  that's  been  established 
in  today's  newspaper. 

Let  me  walk  the  committee  briefly  through  this.  A  public  offi- 
cial— a  regulator,  no  less — negotiates  the  Government's  approval  of 
a  contract  that  stands  to  result  in  $700  million  profit  for  the  Mohe- 
gan Tribe,  and  then,  4  months  later,  signs  an  emplojrment  contract. 
Kerzner*s  the  one  that  will  be  making  almost  as  much  money  as 
the  tribe. 

This  doesn't  even  pass,  Mr.  Chairman,  the  smell  test.  If  this  were 
done  in  any  other  Government  agency,  the  regulator  would  wind 
up  in  jail.  It  reeks  of  impropriety  and  conflict  of  interest. 

I  understand  that  the  law  firm  that  represented  the  Mohegans 
will  now  be  hosting  a  party,  a  going-away  party  for  Acevedo  this 
weekend.  For  the  record,  Mr.  Acevedo  is  still  an  employee  of  the 
Federal  Government. 

All  of  us  know  that  if  this  were  an  elected  official,  the  national 
media  would  be  salivating  at  the  opportunity  of  covering  such  an 
event,  yet  it's  tolerated  under  the  current  chairman.  Indeed,  it's 
even  supported. 

I  also  understand  Mr.  Monteau  will  be  traveling  up  to  the  grand 
opening — and  I  hope  I  don't  ruin  your  party — traveling  up  to  the 
grand  opening  of  the  Mohegan's  casino.  At  what  point,  if  ever,  does 
the  chairman  put  down  the  pom-poms  and  begin  regulating? 


I  appreciate  the  chairman's  decision,  as  I've  already  indicated,  to 
schedule  this  hearing.  I  believe  we're  at  a  crisis  point  about  the  ad- 
ministration of  the  Gaming  Commission.  I  think  there  are  a  num- 
ber of  issues  in  need  of  immediate  consideration;  yet,  the  adminis- 
tration obviously  isn't  going  to  do  anything  about  it.  I  think  it's 
going  to  have  to  be  Congress  that's  going  to  do  something  about  it. 

I'm  disturbed  by  the  Interior  Department's  recent  attempt  to  use 
gaming  as  a  negotiating  chit  in  a  land  settlement  with  a  tribe.  I 
mean,  now  we're  exchanging  land  for  casinos,  even  though  they're 
legal  when  you  start  them.  I  can't  believe  that  the  Government's 
involved  in  this. 

So  I  think  we  are  going  to  have  to  have  a  number  of  oversight 
hearings  when  we  convene  again. 

As  indicated  by  the  chairman,  I  think  we  have  to  look  at  the  de- 
cision of  the  Seminole  Tribe  and  what  that  means.  With  regard  to 
enforcement  actions  of  the  current  chairman,  the  record  speaks  for 
itself.  Nothing  has  been  done,  or  almost  nothing,  to  curb  or  close 
illegal  casinos.  Most  actions  were  initiated  by  the  former  chairman. 
Those  going  on  now  are  nothing  more  than  empty  files. 

The  current  chairman  is  intent  on  pursuing  a  "see  no  evil,  speak 
no  evil,  hear  no  evil"  policy  in  his  review  of  management  contracts. 

As  to  his  policy  with  regard  to  enforcement  actions,  I  only  have 
one  question:  what  policy? 

I  believe  the  best  solution  is  for  Mr.  Monteau  to  save  the  admin- 
istration further  embarrassment  and  to  quit.  I  hope  he  has  the 
good  sense  and  common  decency  to  do  so. 

I'm  not  going  to  stand  idly  by  and  allow  him  to  create  a  scandal 
that  will  taint  not  only  the  reputation  of  Indian  gaming,  which  has 
done  a  great  deal  of  good  for  many  tribes  throughout  the  United 
States,  but  it's  going  to  throw  mud  all  over  other  gaming  oper- 
ations. 

Gaming  works  well  in  Nevada  and  Atlantic  City  and  most  places, 
including  the  State  of  the  majority  leader  of  the  Senate. 

I'm  not  going  to  allow  one  person  to  cause  the  reputation  of  this 
important  industry  to  be  tainted  because  of  his  desire  to  please 
those  he  regulates. 

The  Chairman.  Thank  you  very  much.  Senator  Reid.  You  covered 
a  wide  range  of  issues  here. 

I  would  like  to  point  out  the  reason  why  this  booklet  is  here.  It's 
part  of  the  testimony  of  the  National  Indian  Gaming  Association — 
although  I'm  not  sure  the  binder  was  necessary.  It  will  be  included 
as  part  of  the  record. 

Senator  Reid  raises  some  very  serious  issues  and  allegations,  and 
the  witnesses,  as  soon  as  we  have  opening  statements  from  the  rest 
of  the  committee,  will  obviously  want  to  address  these. 

But  Senator  Reid  does  bring  up  a  very  legitimate  fact  that  there 
is,  as  I  tried  to  point  out,  perhaps  in  a  less  graphic  fashion,  there 
is  an  enormous  amount  of  controversy  surrounding  Indian  gaming, 
its  enforcement,  its  reach.  That's  why,  as  I  mentioned,  we  saw 
these  attempts  in  CR  to  make  fundamental  policy  changes  in  a  con- 
tinuing resolution. 

There's  no  doubt  that  we're  going  to  have  to,  in  the  upcoming 
year,  no  matter  who  the  chairman  or  the  vice  chairman  are,  we're 
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going  to  have  to  continue  to  look  at  this  issue  and  exercise  our 
oversight  responsibilities. 

Senator  Inouye  came  in.  If  I  could  ask  the  indulgence  of  my  col- 
leagues, I'd  ask  Senator  Inouye  if  he  has  a  statement. 

Senator  Inouye.  I  thank  you  very  much,  Mr.  Chairman,  but  may 
I  ask  that  my  statement  be  made  part  of  the  record? 

The  Chairman.  Without  objection. 

[Prepared  statement  of  Senator  Inouye  appears  in  appendix.] 

The  Chairman.  Senator  Gorton. 

Senator  Gorton.  After  Senator  Reid,  there's  nothing  more  to  be 
said. 

The  Chairman.  I  welcome  the  witnesses:  Harold  Monteau,  who 
is  the  chairman  of  the  Commission;  Philip  Hogen,  who  is  a  commis- 
sioner; and  also  Tom  Foley,  who  is  also  a  commissioner  of  the  Na- 
tional Indian  Gaming  Commission;  and  Kevin  DiGregory,  who 
we've  had  before  the  committee  on  several  occasions  and  we  wel- 
come back.  He's  the  Deputy  Assistant  Attorney  General  of  the 
criminal  division. 

I  notice  that  all  of  you  have  very  lengthy  statements.  I  would  like 
to  say  that  they  will  be  included  as  part  of  the  record. 

I  do  not  mean  to  curtail  any  important  information  that  you.  may 
want  the  committee  to  have  verbally,  but  I  would  appreciate  it  if 
we  could  make  the  opening  remarks  as  briefly  as  possible,  without 
impairing  your  ability  to  make  sure  that  everything  that's  nec- 
essary to  be  said  is  said. 

Also,  obviously.  Commissioner  Monteau,  you  may  want  to  re- 
spond directly  to  some  of  the  statements  that  Senator  Reid  made, 
so  we'll  begin  with  you.  Chairman  Monteau.  Welcome  before  the 
committee. 

STATEMENT  OF  HAROLD  MONTEAU,  COMMISSIONER, 
NATIONAL  INDIAN  GAMING  COMMISSION,  WASHINGTON,  DC 

Mr.  Monteau.  Thank  you,  Mr.  Chairman,  members  of  the  com- 
mittee. 

I'd  like  to  introduce 

The  Chairman.  I'm  sorry,  Mr.  Chairman.  This  is  my  fault.  I 
wanted  to  mention,  before  you  proceed,  that  the  committee  did  in- 
vite, for  the  benefit  of  my  colleagues,  we  did  invite  Attorney  Gen- 
eral Lundg^en  of  California,  the  Attorney  General  of  Nebraska,  Mr. 
Stenberg,  and  the  Attorney  General  of  New  Mexico,  Mr.  Udall,  as 
well  as  the  Nebraska  U.S.  Attorney,  Tom  Monihan,  and  they  were 
unable  to  attend  our  hearing  today,  but  they  have  expressed  a 
strong  desire  to  attend  subsequent  hearings.  I  wanted  my  col- 
leagues to  know  that. 

I  apologize  for  the  interruption,  Mr.  Chairman. 

Mr.  Monteau.  Thank  you  again,  Mr.  Chairman  and  members  of 
the  committee. 

I'd  like  to  introduce  the  associate  commissioners.  To  my  imme- 
diate right  this  is  Phil  Hogen,  former  U.S.  Attorney  for  the  District 
of  South  Dakota,  and  to  his  right  is  Tom  Foley,  former  assistant 
AG  from  the  State  of  Minnesota.  They  will  both  have  oral  state- 
ments this  morning,  and  then  Mr.  Hogen  and  I  both  have  written 
statements  that  will  be  put  into  the  record. 

The  Chairman.  Without  objection. 


Mr,  MoNTEAU.  I'd  like  to  first  of  all  say  that  I  can  appreciate 
some  of  the  remarks  by  the  Senator  from  Nevada.  He  and  I  have 
had  our  disagreements  in  the  past  and  probably  will  have  disagree- 
ments in  the  future.  He  is  a  member  of  the  party  that  appointed 
me  to  this  position.  He  has  the  ear  of  the  President.  And  if  the 
President  desires  that  I  step  down  from  this  position,  I  would  do 
so. 

But  today  I  would  like  to  tell  the  real  story  of  the  National  In- 
dian Graming  Commission — a  story  about  34  people  who  work  their 
tails  off  day  in  and  day  out  trying  to  keep  up  with  the  growth  of 
the  Indian  Graming  industry,  as  indicated  by  that  map  that  you  see 
over  there  to  your  left,  and  then  not  having  the  commensurate 
budget  and  the  commensurate  manpower  to  do  it,  but  still  try,  on 
a  daily  basis,  to  do  it  to  the  best  of  their  ability. 

The  National  Indian  Gaming  Commission  has  evolved  from  es- 
sentially a  regulatory  writing  and  policy  development  format  mode 
to  one  of  enforcement.  The  graphs  over  to  my  left,  or  over  to  your 
right,  indicate  the  changes  that  have  come  about  in  the  Commis- 
sion because  of  our  new  emphasis  on  enforcement  policy. 

The  major  part  of  the  staff  is  now  dedicated  to  enforcement, 
where  before  there  was  one  person,  the  enforcement  director,  who 
handled  enforcement. 

The  number  of  enforcement  matters  have  risen  from  1993  to 
1996,  as  indicated  by  the  chart  that's  labeled  "enforcement  mat- 
ters.*^ 

Why  we  have  not  gone  into  California  wholesale,  nor  gone  into 
Florida  wholesale  and  closed  down  the  operations  that  were  the 
subject  of  lawsuits — lawsuits  that  went  all  the  way  to  the  Supreme 
Court  of  the  United  States — is  an  extremely  complex  matter. 

I  believe  earlier  this  year  you  heard  the  testimony  of  Seth  Wax- 
man  from  the  Department  of  Justice.  Today  you  will  hear  from 
Kevin  DiGregory  about  the  complexity  of  the  issues,  especially  in 
the  State  of  California. 

We  cooperate  almost  daily  with  the  U.S.  Attorneys  in  that  State 
in  trying,  as  best  we  can,  to  keep  things  on  a  somewhat  even  keel 
in  light  of  the  conflicting  policies  that  are  going  on  out  there  right 
now. 

The  court  case  that  has  been  labeled  the  Rumsey  decision  is 
about  to  be  decided  by  the  ninth  circuit.  That  case  will  hopefully 
tell  the  State  and  the  tribe  definitively  what  it  is  that  the  compact 
should  be  negotiated  for. 

But  even  outside  of  that,  encouraging — ^very  encouraging — nego- 
tiations are  going  on  as  we  speak  between  the  tribes  and  the  State 
of  California  to  come  up  with  compacts  that  comport  with  the  for- 
mat that  was  laid  out  by  the  California  Supreme  Court  in  the  so- 
called  Western  Telecon  decision.  The  tribes  are  cooperating  with  the 
State  in  trying  to  define  what  it  is  that  the  State  and  the  tribe 
should  sit  down  and  negotiate  in  light  of  those  descriptions  in  the 
Western  Telecon  case. 

We  have  today  184  tribes  with  257  gambling  facilities.  The  Na- 
tional Indian  Gaming  Commission  does  not  pretend  that  we  can  go 
out  £ind  monitor  each  of  those  184  tribes.  We  depend  upon  a  net- 
work that  already  exists  out  there — a  network  of  Federal  agencies 
that  are  described  somewhat  in  the  chart  that  you  see  on  the  top 
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of  the  pie  chart  over  here — and  that  not  only  includes  State  gam- 
bling commissions,  tribal  gambling  commissions,  but  also  a  myriad 
of  Federal  authorities  that  work  with  us  on  a  case-by-case  basis, 
including  each  of  the  individual  U.S.  Attorneys  that  are  out  there 
in  their  districts. 

I  have  embarked  in  the  last  year  on  a  reorganization  of  the  Na- 
tional Indian  Gaming  Commission.  Some  people  may  not  like  what 
I  have  done.  I  did  it  because  I  thought  that  the  priority  of  the  Com- 
mission should  be  enforcement  rather  than  "some  other  area  that 
was  being  emphasized;  that  enforcement  also  should  include  com- 
pliance with  regard  to  the  auditing  requirements  for  tribes,  and 
compliance  with  regard  to  the  tribal  background  checks. 

That  some  people  were  moved  around  and  didn't  like  their  new 
duties  and  that  other  personnel  actions  had  to  be  taken  is  a  nec- 
essary consequence  of  reorganization. 

I  cannot  discuss  the  individual  personnel  actions  that  the  Sen- 
ator brought  up  in  his  statement.  Those  are  subject  to  the  person- 
nel rules  and  the  privacy  rules  that  govern  of  those  processes. 

I  will,  however,  say  that  I  absolutely  did  not  appreciate  the  at- 
tack on  Tom  Acevedo,  I  think  Tom  is  an  honorable  person.  When 
the  tribe  made  the  approach  to  him,  he  immediately  notified  this 
Commission  that  he  could  no  longer  work  on  those  matters  involv- 
ing the  Mohegan  Tribe,  and  he  has  not. 

There  is  no  Federal  act  that  prohibits  someone  from  leaving  a 
Federal  agency,  especially  someone  who  is  an  Indian  attorney  and 
going  to  work  for  an  Indian  tribe.  In  fact,  there  is  an  exemption 
in  25  use  that  allows  for  that  to  happen — and  not  only  allows  for 
that  to  happen,  but  also  allows  for  that  person  to  be  able  to  appear 
before  Federal  agencies  on  behalf  of  that  tribe,  despite  the  normal 
disabilities. 

The  reason  Congress  did  that  is  because  that  type  of  resource  is 
a  scarce  resource — an  Indian  tribal  member  who  happens  to  have 
a  law  degree. 

Those  situations  that  the  Senator  alluded  to  that  have  resulted 
in  some  violent  confrontations  out  in  Indian  Country  are  not  situa- 
tions that  were  created  by  the  National  Indian  Gaming  Commis- 
sion; they're  situations  that  existed  prior  to  this  Commission  £ind 
will  probably  exist  long  after  these  Commissioners  are  gone.  Unfor- 
timately,  they're  based  upon  old  tribal  rivalries  and  based  upon  in- 
fighting in  tribes  that  historically  have  gone  on. 

When  we  were  made  aware  of  a  particular  situation  out  in  Cali- 
fornia, we  went  in  immediately  to  shut  that  casino  operation  down 
because  it  had  become  the  focal  point  for  just  such  a  tribal  dispute. 

And  we  called  in  the  BIA  law  enforcement  program  to  help  us, 
even  though  California  is  a  280  State,  They  did  not  have  to  do  it, 
but  they  came  in  and  helped  the  local  authorities  quell  that  dis- 
turbance. 

Some  of  the  other  disturbances  that  have  gone  on  in  Minnesota, 
in  Michigan,  again  are  a  result  of  tribal  in-fighting.  We  monitor 
those  situations,  and  where  it  appears  to  us  that  the  tribe  may  be 
losing  control  or  it  is  not  clear  to  us  that  the  tribe  is  in  control  of 
their  gaming  operation,  we  act.  And  we  have  so  acted. 
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Associate  Commissioner  Foley  recently  spent  some  time  out  in 
the  midwest,  particularly  in  Minnesota,  addressing  some  of  those 
types  of  situations. 

I  would  like  to  take  Senator  Reid's  statement  today  and  go  down 
his  list  of  horribles  and  be  able  to  respond  to  him  either  personally 
or  in  writing.  I  can  do  it  either  way,  Senator. 

I  just  say  to  you,  yes,  Indian  gaming  is  controversial  and  hot  sub- 
ject area  in  this  country  right  now.  If  we  had  the  manpower  and 
the  authority,  to  do  all  the  things  that  people  are  expecting  us  to 
do,  we  might  be  able  to  do  it.  The  authority  of  the  Commission  to 
do  certain  things  under  the  present  act,  as  the  chairman  and  the 
cochairmen  are  very  much  aware  of,  is  rather  limited. 

When  Congress  passed  this  act,  and  particularly  with  relation- 
ship to  class  III  gaming,  it  was  envisioned  that  the  tribes  and  the 
States  were  going  to  make  agreements  as  to  how  a  regulatory 
scheme  in  their  particular  areas  was  going  to  be  carried  out. 

That  process  has  worked  well  in  some  areas,  but  as  evidenced  by 
the  court  cases  I  talked  about  earlier  in  California  and  Florida,  has 
not  worked  at  all  in  others. 

The  authority  of  the  National  Indian  Gaming  Commission  with 
relationship  to  class  III  is  very  limited  in  terms  of  what  the  NIGC 
can  do  with  management  contractors  and  what  it  can  do  in  terms 
of  the  actual  monitoring  and  enforcement  and  compliance  on  a 
daily  basis. 

In  particular  the  area  of  backgn*ound  checks  is  troublesome.  In 
the  original  act.  Congress  decided  that  the  tribes  and  the  State 
were  going  to  have  the  primary  responsibility  under  the  tribal/ 
State  compacts  for  background  checks. 

In  response  to  the  one  thing  that  Senator  Reid  said  about  that 
background  checks  yes,  the  NIGC  conducted  as  full  a  background 
check  on  that  individual  mentioned  in  your  statement  as  we  felt  I 
were  statutorily  obligated  and  authorized  to  do.  Also,  I  knew  that 
the  State  of  Connecticut,  under  its  compact  with  the  Mohegan  Na- 
tion, and  the  Mohegan  Nation,  themselves,  would  carryout  a  back- 
ground check,  which  they,  in  fact,  did. 

The  Connecticut  State  Police  had  the  manpower  and  had  the 
monetary  resources  to  actually  send  someone  to  South  Africa  and 
they  arrived  at  the  same  conclusions  that  I  did — that  the  charges 
on  that  individual  were  politically  motivated  and  that  there  had 
been  no  deception  on  the  part  of  that  individual,  either  to  the  Na- 
tional Indian  Gaming  Commission  or  to  the  State  of  Connecticut. 
The  State  of  Connecticut  has  subsequently  licensed  that  individual. 

Recently  allegations  again  have  surfaced  in  South  Africa  that 
have  prompted  the  State  of  Connecticut  to  say  that  they  may  have 
to  have  another  look  at  the  issue.  I  believe  that  I've  stated  to  this 
committee,  and  I've  stated  to  Governor  John  Rowland  of  Connecti- 
cut that  if  further  evidence  is  brought  to  this  Commission's  atten- 
tion with  regard  to  those  matters,  that  we  would  be  glad  to  con- 
sider it.  Of  course,  that  statement  still  stands. 

That  particular  contract  contains  some  language  that  I  insisted 
that  the  tribes  put  in  it  that  would  allow  the  tribes  to  be  able  to 
back  out  from  that  contract  any  individuals  who  might  be  involved 
in  something  that  was  untoward  and  resulted  in  indictments  and 
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convictions.  That  was  my  language.  I  asked  for  it  at  the  rec- 
ommendation of  my  staff. 

I  can  appreciate  the  consternation  also  of  the  Senator  in  terms 
of  what  is  occurring  in  California.  I  think  it  has  caused  us  all  some 
consternation  and  all  of  us  are  glad  to  see  that  the  Governor  and 
the  tribes  are  finally  sitting  down  and  finally  going  to  negotiate  I 
hope  that  the  same  thing  will  occur  in  the  State  of  Florida. 

It  is  my  personal  opinion — and  it  may  be  the  opinion  of  my  other 
two  commissioners — that  the  Secretary  of  the  Interior  also  has  au- 
thority under  the  current  IGRA  to  resolve  those  situations,  but  that 
blade  can  cut  both  ways. 

We  know  that  if  the  process  does  land  in  the  Secretary's  lap  that 
the  tribes  may  not  like  what  he  does  and  the  States  may  not  like 
what  he  does,  but  I  believe  that  that's  what  Congress  intended  in 
1988  when  they  put  the  Secretarial  Procedures  in  the  act. 

Again,  I  make  the  offer  to  Senator  Reid  to  sit  down  with  him  per- 
sonally and  discuss  some  of  his  concerns.  Also,  I  will  take  his  state- 
ment of  today  and  try  to  answer  his  questions  on  an  individual 
basis. 

I  thank  you  very  much.  I  want  the  two  other  commissioners  to 
make  their  oral  presentations,  and  then,  of  course,  we  will  answer 
questions. 

[Prepared  statement  of  Mr.  Monteau  appears  in  appendix.] 

The  Chairman.  Before  I  go  to  the  other  two  commissioners,  brief- 
ly, as  you  know,  we  did  shape  legislation  and  reported  out  of  the 
committee  legislation  which  would  have  assisted  you  in  your  over- 
sight and  regulatory  duties,  and  I  believe  would  have  satisfied 
most  of  your  requirements.  Is  that  true.  Chairman  Monteau? 

Mr.  Monteau.  Yes;  it  is.  The  latter  part  of  my  written  testimony 
addresses  some  of  the  amendments  that  we  feel  are  much  needed 
in  relationship  to  the  authorities  of  the  Commission.  We  fully  sup- 
port the  minimum  standards,  the  Federal  minimum  standards  of 
control.  We  support  minimum  standards  for  background  checks. 

The  Chairman.  Maybe  we  can  get  into  that.  My  point  is  that  this 
committee  acted,  I  believe,  in  a  responsible  fashion  to  try  and  cure 
some  of  these  problems. 

For  the  record,  I  want  to  say,  again,  that  legislation  was  blocked 
by  the  National  Indian  Gaming  Association  and  it  was  blocked  by 
the  States,  and  a  combination  of  the  two  prevented  us  from  moving 
forward  and  providing  you  with  the  regulatory  authority,  including 
the  budget  and  manpower  that  you  need  in  order  to  do  your  job 
much  better. 

So  the  responsibility  lies  with  those  two  groups — the  National 
Governors'  Association  of  the  States  and  the  National  Indian  Gam- 
ing Association  which  blocked  this  legislation.  It  has  been  one  of 
the  great  disappointments  to  me  that  we  haven't  been  able  to  move 
forward. 

I'm  sorry  I  interrupted  my  colleagues  on  this,  but  it's  a  very  im- 
portant point,  because  I  also  share  Senator  Reid's  belief  that  there 
is  going  to  be  some  big  scandal  out  there,  and  a  lot  of  the  respon- 
sibility for  that  is  your  inability  to  carry  out  the  enforcement  that 
is  necessary  to  prevent  that  from  happening. 

I'd  like  to  hear,  obviously,  from  Commissioner  Hogen  and  then 
Commissioner  Foley. 
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Welcome.  Sorry  for  the  interruption. 

STATEMENT  OF  HON.  PHILIP  HOGEN,  COMMISSIONER, 
NATIONAL  INDIAN  GAMING  COMMISSION,  WASHINGTON,  DC 

Mr.  HoGEN.  Good  morning,  Mr.  Chairman  and  members  of  the 
committee.  I'm  Philip  Hogen  from  South  Dakota. 

I  identify  with  the  remarks  that  Chairman  Monteau  has  submit- 
ted to  the  committee  and  the  recommendations  he's  made  in  con- 
nection with  legislation  that  might  solve  some  of  the  problems  that 
we  have  been  discussing. 

In  my  written  testimony  I  have  attempted  to  share  with  the  com- 
mittee my  views  as  to  the  role  of  an  associate  commissioner  and 
some  of  the  things  I've  learned  since  I've  been  here.  I'm  the  new 
kid  on  the  block.  I  was  appointed  December  1  and  haven't  been 
here  quite  a  year,  but  it  has  been  an  informative,  interesting,  and 
exciting  year  for  me. 

If  there  is  one  thing  that  came  through  loud  and  clear  as  I 
worked  in  the  regulation  of  Indian  gaming,  it  is  the  vast  diversity 
that  exists  within  that  industry. 

We've  prepared  the  map  that  shows  the  locations  of  the  Indian 
gaming  operations.  We've  attempted  to  color  code  the  class  III,  the 
casino-type  operations;  the  class  two,  the  bingo  operations;  and 
those  that  have  both.  You  can  see  it  is  a  very  far-flung,  large  indus- 
try that  we  have  the  responsibility  to  oversee,  and  it  is  difficult, 
frankly,  to  do  that,  given  the  resources  that  we  presently  have. 

The  Chairman.  Could  I  point  out,  if  that  chart  is  right  you're 
talking  about  how  many  billion  dollars  in  gaming  revenues?  I  can't 
read  the  chart.  How  much  is  Indian  gaming  revenues? 

Mr.  Foley.  It's  probablv  closer  to  $6  billion.  Senator. 

The  Chairman.  A  $6  billion  revenue  operation  that's  going  on 
that's  increasing  at  what  rate,  Mr.  Monteau?  About  20  to  30  per- 
cent a  year? 

Mr.  Monteau.  I'm  not  sure  of  the  percent.  It  appears  to  be  that, 
from  looking  at  the  chart. 

The  Chairman.  And  what  is  your  budget? 

Mr.  Monteau.  This  year's  budget  is — ^for  fiscal  year  1997  we 
have  a  budget  of  $4.2  million,  with  $1  million  coming  from  Federal 
appropriations  and  the  remainder  coming  from  tribal  fees  and  com- 
pany fees  for  background  checks,  that  sort  of  thing. 

The  Chairman.  Thank  you. 

Mr.  Hogen.  That  I  guess  makes  the  point  that  I  was  trying  to 
make.  We  have  a  very  diverse  industry  out  there.  There  are  a 
handful  of  operations  that  are  the  mega-operations  that  generate 
a  very  large  share  of  that  revenue.  There  are  also  dozens,  if  not 
hundreds,  of  other  operations  that  kind  of  operate  on  a  shoestring. 

The  objectives  and  the  accomplishments  in  terms  of  economic  de- 
velopment by  our  Indian  tribes  necessarily  vary.  Certainly  all  of 
them  would  like  to  make  money,  would  like  to  use  the  proceeds  to 
defer  the  desperate  needs  that  exist  in  the  economically-depressed 
Indian  reservations  where  they  often  operate. 

Sometimes  that  works  and  sometimes,  by  accident  of  geography, 
because  of  the  location  of  the  tribe  with  respect  to  a  market,  it 
works  fabulously  well.  More  often  than  not,  however,  the  market 
is  not  there  and  the  main  benefit,  the  main  accomplishment  that 
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is  achieved  by  the  Indian  gaming  operation  is  the  creation  of  a  few 
new  jobs,  the  creation  of  employment  that  otherwise  didn't  exist. 

I'm  an  enrolled  member  of  the  Oglala  Sioux  Tribe  from  South 
Dakota.  Pine  Ridge  is  located  in  Shannon  County,  which  is  peren- 
nially the  poorest  county  in  the  United  States.  We've  opened  a  trib- 
al casino  there.  We  don't  make  enough  money  to  pay  any  per  capita 
payments  to  anybody.  We've  got  $20,000  reservation  Indians  on  our 
reservation,  and  if  we  made  much  money  it  wouldn't  go  very  far 
in  the  first  place.  But  we  do  have  100  jobs  that  we  didn't  have  be- 
fore, and  that  I  think  is  a  significant  accomplishment. 

But  I'm  not  here  to  talk  about  the  role  of  an  Indian  member  as 
far  as  gaming.  I'm  just  telling  you  the  different  kinds  of  operations 
that  we  see  and  the  different  way  they  work. 

We  certainly  have  a  variety  of  tribal  governmental  operations,  as 
well.  In  some  instances  the  tribes  operate  by  general  council,  and 
in  some  instances  they  have  a  business  council  or  tribal  council. 

To  regulate  their  gaming,  they  create  a  tribal  entity,  most  com- 
monly called  a  tribal  gaming  commission.  That  tribal  gaming  com- 
mission is  the  first  line  of  defense  in  terms  of  the  regulation  of  that 
gaming. 

Now,  this  regulation  is  different,  I  think,  than  the  kinds  of  regu- 
lation you  would  see  in  a  place  like  Colorado  or  Nevada  or  New 
Jersey  in  that  most  of  those  gaming  commissions  are  overseeing 
one  or  two  operations,  whereas  in  a  place  like  Nevada  or  place  like 
New  Jersey  we  have  a  commission  overseeing  multiple  operations, 
but  within  a  finite  area. 

We  at  the  National  Indian  Gaming  Commission,  unlike  Nevada 
or  New  Jersey,  we  don't  have  a  static  area  of  law  or  gaming  rules 
to  administer;  rather,  it's  constantly  changing  as  tribes  adopt  ordi- 
nances that  we  review  and  approve.  The  gaming  laws  of  the  tribes 
necessarily  are  influenced  by  the  States,  and  we've  got  28  States 
where  there  is  gaming,  and  those  change  from  time  to  time,  so  we 
have  to  try  and  stay  on  top  of  that. 

So  we've  got  a  lot  to  do,  and  it's  hard  to  do.  We  must  have  part- 
ners in  this  operation.  As  I  say,  the  tribal  gaming  commissions  are 
our  first-line  partners  in  terms  of  our  regulation. 

The  Indian  Gaming  Regulatory  Act  says  that  we  have  a  direct 
role  in  the  regulation  of  class  II  gaming — the  bingo-type  oper- 
ations— and  we  do  that,  not  probably  to  the  degree  that  we  would 
like  if  we  had  the  ability  to  be  at  every  one  of  tnose  green  dots  on 
a  more  frequent  basis,  but  to  some  degree  we  are  there  with  re- 
spect to  class  two  regulation. 

With  respect  to  class  III  regulation,  we  don't  have  that  oversight; 
yet,  it  gives  us  the  responsibility  to  close  those  facilities  or  to  im- 
pose fines  on  those  operations  if,  in  fact,  there's  a  significant  viola- 
tion of  the  Indian  Gaming  Regulatory  Act,  of  our  regulations,  or  of 
the  tribal  ordinance  that  we  review  and  approve. 

So  while  it  doesn't  say  we  have  the  regulation,  we've  got  the  re- 
sponsibility for  it,  and,  frankly,  we  can't  be  in  enough  places  at  the 
same  time  to  do  that  as  effectively  as  we  would  like  to, 

I  believe  that  to  be  an  effective  commissioner  on  this  commission 
I  need  to  be  out  in  the  gaming  facilities  as  much  as  possible,  to  be 
sitting  down  and  talking  to  the  tribal  gaming  commissions  and  see- 
ing actually  how  it  works  in  the  community. 
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Merely  to  meet  with  the  contractors  and  perhaps  the  tribal  gov- 
ernment folks  when  they  come  to  town  to  talk  about  their  proposed 
management  contract,  to  talk  to  them  at  conferences,  that  doesn't 
get  the  job  done.  We've  got  to  get  out  there.  We've  got  to  let  them 
know  who  we  are.  We've  got  to  be  proactive. 

There  are  lots  of  areas  of  uncertainty  in  this  dynamic  industry. 
The  clearer  we  can  be,  the  prompter  we  can  act  on  these  issues  and 
questions,  the  more  successful  we  will  be;  and  the  better  we  know 
the  industry,  the  better  we're  going  to  do  our  job. 

As  you  can  see,  it  takes  a  Tot  of  windshield  time,  it  takes  a  lot 
of  airplane  rides  to  get  around  and  get  familiar  with  that,  but 
that's  what  we  are  trying  to  do. 

In  terms  of  my  experience  here  on  the  Commission,  I  am  de- 
lighted with  the  associations  that  I  have  with  the  chairman  and 
with  Commissioner  Foley.  I  think  we  have  a  good  chemistry.  I 
think  our  backgrounds  bring  the  right  perspectives  to  this  Commis- 
sion. 

There  will  be  times  in  our  deliberations  when  I'm  off  on  a  regu- 
latory tangent  and  Chairman  Monteau  will  bring  to  my  attention 
a  fundamental  Indian  sovereignty  issue  that  needs  to  be  borne  in 
mind.  On  the  other  hand,  I  might  be  leading  the  charge  in  connec- 
tion with  a  sovereignty  issue  and  Commissioner  Foley  will  point 
out  a  regulatory  aspect  that  we  are  responsible  for  that  will  put 
things  in  perspective  for  me.  So  I'm  delighted  with  the  association 
that  I  have  with  these  commissioners,  and  Fm  delighted  with  the 
staff  that  we  have.  We  have  dedicated,  hard-working  people.  The 
problem  is  we  don't  have  enough  of  them. 

To  give  you  an  idea  of  the  things  we  don't  have,  the  statement 
that  you  have  that  I've  submitted,  I  typed  that  myself  because  we 
just  don't  have  anvbody  on  the  staff  to  do  that  lund  of  thing.  So 
if  you  find  a  typo,  don't  blame  the  Commission,  blame  me. 

If  we  are  going  to  oversee  Indian  gaming  appropriately,  we  need 
to  walk  in  the  moccasins,  so  to  speak,  of  the  folks  that  are  out 
there,  and  we  do  that  by  spending  time  on  the  reservations,  with 
the  commissions,  in  the  facilities,  getting  to  know  the  people  that 
run  those  places.  I  want  to  do  more  of  that.  I  don't  want  to  be 
known  as  a  "hangs  around  the  fort"  Indian;  I  want  to  be  out  there 
in  Indian  country  to  do  this  job. 

We  are  necessarily  focusing  on  how  we  can  improve  Indian  gam- 
ing, how  we  can  improve  its  regulation,  and  so  we're  looking  at 
some  of  the  problems. 

But  from  my  experience,  from  my  time  on  the  Commission,  I  can 
tell  you  that  tnere  are  a  lot  more  things  that  are  good  about  Indian 
gaming  than  are  bad  about  Indian  gaming. 

I,  too,  lay  awake  at  nights  concerned  that  there  will  be  a  scandal 
that  will  upset  the  apple  cart,  and  it  will  not  only  taint  Indian 
gaming  but  gaming,  generally.  We  want  to  avoid  that.  I  think  we're 
doing  the  best  we  can  with  the  resources.  We  need  some  help,  and 
we  appreciate  your  support. 

Thank  you. 

[Prepared  statement  of  Mr.  Hogen  appears  in  appendix.] 

The  Chairman.  As  a  result  of  your  laying  awake  at  night,  you 
can  give  us  the  concrete  proposals  that  are  necessary  to  make  you 
sleep  better? 
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Mr.  HoGEN.  I  will  attempt  to  do  that,  Senator. 
The  Chairman.  Commissioner  Foley. 

STATEMENT  OF  TOM  FOLEY,  COMMISSIONER,  NATIONAL 
INDIAN  GAMING  COMMISSION,  WASHINGTON,  DC 

Mr.  Foley.  Thank  you,  Mr.  Chairman. 

I  guess  I  would  echo  some  of  the  comments  of  my  colleagues.  As 
I've  said  before,  Indian  gaming  has  grown  exponentially  since  the 
passage  of  the  Indian  Gaming  Regulatory  Act  in  1988.  It's  close  to 
a  $6  billion  industry  right  now  out  of  a  $40-billion  gaming  indus- 
try. 

I  think  when  the  act  was  passed  the  Congress  did  not  expect  the 
explosive  nature  of  Indian  gaming,  as  you  can  see  on  the  chart.  It 
does  take  a  lot  of  person  power  to  get  around  and  to  do  a  proper 
regulation  of  gaming  facilities. 

I  want  to  commend  the  committee  for  passing,  at  least  at  the 
committee  level,  Senate  file  487.  I  think  there  have  been  a  lot  of 
loopholes  or  a  lot  of  areas  that  have  not  been  covered,  and  there 
is  certain  bifurcation  of  responsibility  between  what  the  Commis- 
sion can  and  cannot  do,  what  the  chairman  can  do,  versus  what  the 
associate  commissioners  can  do.  We  look  forward  to  hopefully  mov- 
ing legislation  forward  that  would  clarify  a  lot  of  the  difficulties 
and  problems  that  we  have. 

But  I  think  the  others  have  pretty  well  outlined  Indian  gaming 
in  their  presentations,  and  it  might  be  more  advantageous  to  an- 
swer specific  questions  any  of  the  Senators  may  have. 

The  Chairman.  Thank  you. 

Deputy  Assistant  Attorney  Greneral  DiGregory,  welcome  back. 
Thank  you. 

STATEMENT  OF  KEVIN  DiGREGORY,  DEPUTY  ASSISTANT  ATTOR- 
NEY GENERAL,  CRIMINAL  DIVISION,  DEPARTMENT  OF  JUSTICE, 
WASHINGTON,  DC 

Mr.  DiGregory.  Thank  you,  Mr.  Chairman. 

First  I'd  like  to  apologize  for  coming  in  a  little  bit  late  this  morn- 
ing. 

The  Chairman.  That's  fine. 

Mr.  DiGregory.  Mr.  Chairman,  Mr.  Vice  Chairman,  and  mem- 
bers of  the  committee,  thank  you  again  for  the  opportunity  for  in- 
viting the  Justice  Department  to  provide  its  views  at  this  oversight 
hearing  on  the  regulatory  activities  of  the  National  Indian  Gaming 
Commission. 

The  administration  and  the  Attorney  General  greatly  appreciate 
the  efforts  that  both  you  and  the  vice  chairman  have  made  to  foster 
dialog  on  the  important  issues  surrounding  Indian  gaming.  We 
hope  that  your  efforts  in  this  area  will  continue  and  that  in  the 
105th  Congress  the  committee  will  introduce  legislation  to  improve 
the  Indian  Gaming  Regulatory  Act  to  reflect  the  consensus  between 
tribes.  States,  and  other  interested  parties,  that  addresses  concerns 
that  have  arisen  since  its  enactment. 

As  you  know,  the  Department  of  Justice  has  significant  law  en- 
forcement responsibilities  in  Indian  Country  that  do  not  only  have 
to  deal  with  the  issue  of  Indian  gaming.  And,  although  the  Depart- 
ment does  not  participate  in  gaming  regulation,  we  are  keenly  in- 
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terested  in  seeing  that  the  IGRA's  regulatory  system  works  and 
that  it  works  well. 

The  Department  has  stated  repeatedly  to  this  and  other  Congres- 
sional committees  that  in  the  absence  of  adequate  regulatory  over- 
sight, large-scale  gaming  potentially  is  subject  to  targeting  by  orga- 
nized crime  families  or  criminal  entrepreneurs,  corrupt  managers, 
and  dishonest  employees;  thus,  minimum  Federal  standards  are 
necessary  to  safeguard  Indian  gaming  against  corruption. 

In  keeping  with  the  principles  of  tribal  self-government,  those 
standards  should  be  developed  in  consultation  with  the  tribes. 

The  tribal/State  compacting  process  is  designed  to  promote  regu- 
latory systems  which  reflect  the  interests  of  States,  Indian  tribes, 
and  the  Federal  Government  in  class  III  or  casino-style  gaming. 

States  and  Indian  tribes,  therefore,  currently  are  the  primary 
regulators  of  class  III  gaming. 

In  addition  to  the  regulatory  authority  of  tribes  and  States,  the 
executive  branch  has  limited  oversight  authority  over  class  III 
gaming.  Tribal  gaming  ordinances  and  management  contracts  for 
class  III  gaming  are  subject  to  the  approval  of  the  NIGC,  the  tribal/ 
State  negotiation  process  is  subject  to  Federal  court  review,  and 
tribal/State  compacts  are  subject  to  the  approval  of  the  Secretary 
of  the  Interior. 

The  NIGC  and  Indian  tribes  share  regulatory  oversight  of  class 
II  gaming,  or  bingo,  pull-tabs,  and  similar  games. 

The  Department  of  Justice  also  is  charged  with  enforcement  of 
the  law,  which  is  does  through  the  U.S.  Attorneys,  with  the  Crimi- 
nal Division,  and,  at  times,  the  Environment  and  Natural  Re- 
sources Division,  playing  supporting  roles. 

In  general,  the  Environment  and  Natural  Resources  Division,  in 
cooperation  with  U.S.  Attorneys,  represents  the  Secretary  and  the 
NIGC  in  civil  litigation.  The  FBI,  in  addition  to  investigating  felo- 
nies in  Indian  country,  provides  the  NIGO  and  other  regulatory 
agencies  with  backgroimd  and  criminal  record  information. 

The  United  States  has  brought  enforcement  actions  in  California, 
Idaho,  Montana,  Nebraska,  New  Mexico,  Oklahoma,  and  Washing- 
ton to  resolve  whether  certain  ^ames  or  gaming  operations  are  in- 
consistent with  the  Indian  Gaming  Regulatory  Act. 

In  Michigan,  the  United  States  is  engaged  in  enforcement  actions 
against  tribes  that  conducted  class  III  gaming  on  Indian  lands  out- 
side of  reservations. 

While  the  Department  of  Justice  and  the  National  Indian  Gam- 
ing Commission  have  distinct  and  independent  statutory  roles 
under  IGRA,  we  both  have  a  common  interest  in  ensuring  that 
there  is  a  strong  regulatory  system  to  protect  Indian  gaming. 

In  the  past  year,  the  Department  of  Justice  on  two  notable  occa- 
sions has  worked  with  the  NIGC  in  the  enforcement  of  the  Indian 
Gaming  Regulatory  Act. 

In  Elem  Rancheria,  CA,  the  Department  of  Justice  requested  the 
NIGO  to  investigate  a  gaming  violation.  The  NIGC  held  a  hearing, 
then  ordered  closure  of  an  unauthorized  Indian  gaming  operation. 
The  operation  was  closed  and  remains  closed. 

In  Nebraska  the  NIGC  cooperated  with  the  U.S.  Attorney  in  an 
effort  to  close  temporarily  the  uncompacted  Indian  gaming  oper- 
ation of  the  Santee  Sioux  Tribe.  The  tribe  began  to  operate  class 
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III  gaming  machines  after  negotiations  for  a  class  III  tribal/State 
compact  Avith  the  State  failed. 

The  NIGC  issued  a  temporary  closure  order  and  the  tribe  sought 
to  dissolve  the  order  in  Federal  court.  The  U.S.  Attorney  counter- 
claimed  to  halt  the  illegal  gaming  through  a  civil  injunction. 

The  district  court  denied  the  U.S.  Attorney's  request,  ruling  that 
civil  injunctive  relief  is  not  available  under  IGRA  when  criminal 
sanctions  are  available. 

The  Department  respectfully  believes  that  the  district  court  was 
in  error,  and  has  requested  the  court  to  reconsider  its  rulings. 

Although  courts  have  enjoined  uncompacted  tribal  operations 
without  discussion,  this  is  the  third  occasion  on  which  a  district 
court  has  held  that  an  injimction  may  not  issue  because  enforce- 
ment by  criminal  prosecution  is  available. 

From  a  legal  standpoint,  im compacted  gaming  operations  can 
constitute  a  public  nuisance  and  therefore  fall  within  one  of  the  ex- 
ceptions to  the  general  rule  that  equity  does  not  enjoin  crime. 

Furthermore,  from  a  policy  perspective,  injunctive  remedies  often 
are  the  most  effective  means  of  bringing  uncompacted  gaming  into 
compliance  with  the  law,  and  are  a  far  more  appropriate  method 
of  resolving  purely  legal  disputes  between  the  Federal  Government 
and  tribal  governments  than  are  criminal  prosecutions. 

To  avoid  future  litigation  over  this  issue,  we  would  respectfully 
request  that  Congress  clarify  that  both  civil  injunctive  remedies 
and  criminal  sanctions  are  available  to  halt  uncompacted  gaming 
and  that  temporary  closure  orders  are  judicially  enforceable. 

There  is  a  need  for  minimum  Federal  regulatory  standards  for 
class  III  Indian  gaming  which  would  be  developed  in  consultation 
with  tribal  governments.  For  such  standards  to  be  effective,  NIGC 
must  have  the  authority  and  the  resources  to  enforce  them. 

Federal  minimum  regulatory  standards  for  gaming  should  ad^ 
dress,  among  other  things,  background  investigations,  extension  of 
credit  and  banking  requirements,  internal  financial  controls,  sur- 
veillance, and  security  systems. 

States  and  tribes  should  have  the  option  of  meeting  these  mini- 
mum regulatory  standards.  The  NIGC  could  operate  a  certification 
process  to  ensure  that  these  minimal  standards  are  met. 

To  ensure  that  the  NIGC  has  the  authority  and  capacity  to  en- 
force such  minimum  standards,  legislation  should  provide  the 
NIGG  with  clear  authority  to  regulate  class  III  Indian  gaming  and 
such  reasonable  fees  on  class  III  gaming  to  defray  the  cost  of  such 
regulation. 

Mr.  Chairman,  this  concludes  my  oral  remarks.  At  this  time  I 
would  be  glad  to  answer  any  questions  that  you  or  the  vice  chair- 
man or  any  members  of  the  committee  have. 

The  Chairman.  Thank  you  veiy  much. 

[Prepared  statement  of  Mr.  DiGregory  appears  in  appendix.] 

The  Chairman.  I  would  ask  you  and  the  commissioners  to,  some 
time  in  the  next  2  months,  if  you  could  get  together  your  rec- 
ommendations, specific  recommendations  that  would  make 
changes,  legislative  changes  in  order  to  allow  this  enforcement  and 
regulation  of  Indian  gaming  in  America  to  be  conducted  in  the 
most  effective  and  taxpayer-saving  manner. 
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If  you  would  submit  that  to  the  committee,  that  would  be  part 
of  the  basis  that  the  vice  chairman  and  I  would  use  to  start  some 
hearings  again  next  vear  to  see  if  we  can't  move  forward.  We  thank 
you.  I  don  t  know  of  any  other  basis  that  we  could  use  to  develop 
legislation  and  we'd  appreciate  your  efforts  very  much. 

Vice  Chairman  Inouye. 

Senator  Inouye.  Thank  you  very  much. 

I  have  been  involved  in  Indian  gaming  since  before  the  Supreme 
Court's  ruling  in  Cabazon,  and,  together  with  my  committee  mem- 
bers, I  have  Deen  involved  in  the  drafting  of  tne  legislation  that 
brought  about  the  establishment  of  this  Commission  and  the  laws 
that  regulate  gaming  in  Indian  country. 

Therefore,  I  have  some  personal  stake  in  what  is  happening.  I 
want  to  see  it  succeed — ^very  much  so.  I  want  to  see  the  Commis- 
sion's work  succeed. 

But,  as  we  know,  there  are  many  in  this  land  who  are  literally 
praying  to  see  a  day  when  Indian  gaming  will  go  down  the  drain. 
This  is  no  secret.  There  are  those  who  would  like  to  see  the  work 
of  the  Commission  fail. 

As  all  of  you  know,  I  am  opposed  to  gaming.  The  State  of  Hawaii 
has  no  gaming  at  all.  Together  with  Utah,  we  make  up  the  minor- 
ity of  two. 

Having  said  that,  I  support  gaming  in  Indian  country  because, 
as  a  Nation,  we  have  failed  in  carrying  out  our  obligations  and  our 
trust  responsibilities. 

So  I  want  to  see  you  succeed. 

In  this  business  of  ours,  there  are  several  things  that  happen.  I 
doubt  if  the  Commission  receives  half  as  many  complaints  as  we 
do,  because,  after  all,  we  have  the  responsibility  of  oversight,  so  our 
offices  are  literally  deluged  on  a  daily  basis  from  tribes  that  are 
telling  us  about  their  problems  with  the  Commission. 

I  realize  that  some  of  these  complaints  are  exaggerated,  that 
some  may  be  false  or  misleading,  but  I  have  learned  from  experi- 
ence that  rumors,  if  not  somehow  responded  to,  become  fact,  and 
perception  can  soon  become  reality. 

Whit  that  preface,  I  would  like  to  ask  a  few  questions  that  con- 
stantly are  thrown  at  us  from  different  sources,  and  thereby  pro- 
vide tne  commission  with  the  opportunity  to  respond  to  these  ques- 
tions for  the  record. 

The  Mohegan  arrangement — ^how  much  does  the  contractor  re- 
ceive from  the  tribe?  What  are  the  terms  of  the  deal? 

Mr.  MoNTEAU.  That  contract  was  written  at  the  request  of  the 
chairman  and  upon  the  recommendation  of  the  NIGC  staff  on  a 
sliding  scale.  The  more  successful  that  operation  is,  the  less  the 
contractor  will  get  on  that  sliding  scale. 

Senator  Inouye.  What  is  the  scale? 

Mr.  MoNTEAU.  The  scale  can  range — I  have  a  copy  of  our  little 
briefing  paper  that  the  staff  did  for  me  on  that.  The  scale  ranges 
up  to  40  percent  and  then  can  range  as  low  as  30  percent,  depend- 
ing upon  the  success  or  how  well  the  operation  does. 

The  revenue  that  is  split  with  the  tribe  and  the  contractor  in 
that  particular  contract  does  not  include  class  II.  The  tribe  decided 
to  keep  class  II — the  bingo  operation  revenue — for  itself,  which,  is 
not  totally  unusual.  However,  not  oflen  will  a  management  contrac- 
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tor  make  the  investment  without  wanting  a  piece  of  both  class  II 
and  class  III. 

Senator  Inouye.  Was  this  considered  a  risky  arrangement? 

Mr.  MoNTEAU.  It  was  considered  a  risky  arrangement  in  the 
sense  that  the  Mohegan  tribal  casino  would  be  ten  miles  from  what 
is  probably  the  most  successful  operation,  gambling  operation  in 
the  world,  and  that  is  the  Foxwood  Casino. 

Senator  Inouye.  But  Wall  Street  did  not  consider  this  to  be  too 
risky,  because  there  was  a  bonding  company  willing  to  put  up  the 
bond.  Is  that  correct? 

Mr.  MoNTEAU.  Yes;  Bear  Steams  was  willing  to  come  in  and  un- 
derwrite the  tribal  bond  offering  in  that  particular  case.  They  made 
it  no  secret  that  it  was  based  upon  the  track  record  of  Sun  Inter- 
national, and  Sol  Kerzner,  himself,  in  terms  of  successful  casinos 
in  Europe  and  the  Bahamas. 

Senator  Inouye.  Is  it  also  true  that  the  Commission  may  only 
consider  40  percent  if  the  risks  are  extremely  high? 

Mr.  MoNTEAU.  Yes;  there's  a  myriad  of  factors  that  do  go  into 
whether 

Senator  iNOUYE.  But  you  did  not  consider  the  risk  here  to  be  ex- 
tremely high? 

Mr.  MoNTEAU.  That  was  one  of  the  factors — I  mean,  the  risk  in 
terms  of  the  investors. 

Senator  Inouye.  How  many  other  management  contractors  re- 
ceive 40  percent? 

Mr.  MoNTEAU.  I  don't  know  right  off-hand,  but  there  are  some 
that  do  receive  40  percent. 

Senator  Inouye.  More  than  five? 

Mr.  Monteau.  I  would  have  to  say  there  are  more  than  five. 

Senator  Inouye.  May  I  inquire  as  to  whether  your  staff  rec- 
ommended 40  percent? 

Mr.  Monteau.  Whether  they  recommended  40  percent? 

Senator  Inouye.  Or  did  they  recommend  against  40  percent? 

Mr.  Monteau.  There  was  much  discussion  within  the  staff,  and 
the — all  kinds  of  recommendations  at  that  particular  time  over 
what  it  was  that  should  be  the  formula  for  that  particular  contract. 

There  were  certain  members  who  argued  against  40  percent; 
there  were  others  that  had  other  opinions. 

Senator  Inouye.  In  your  mind,  do  you  consider  40  percent  to  be 
high? 

Mr.  Monteau.  I  believe  40  percent  was  contemplated  as  the  high 
end  of  the  spectrum  by  Congress  when  it  passed  the  act. 

Senator  Inouye.  What  is  it,  just  for  the  record,  40  percent  of  net 
or  40  percent  of  gross? 

Mr.  Monteau.  It's  40  percent  of  net. 

Senator  Inouye.  And  how  is  net  determined  in  this  case? 

Mr.  Monteau.  It's  essentially  the  gross  revenue  minus  the  costs, 
the  expenses  and  the  prizes. 

Senator  Inouye.  The  cost  of  the  contract? 

Mr.  Monteau.  Yes. 

Senator  Inouye.  There  is  another  constant  rumor  that  is  shared 
with  us,  and  that  is  one  I  believe  Senator  Reid  brought  up  suggest- 
ing that  the  work  load  is  extremely  heavy  but  the  chairman  of  the 
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Commission  very  seldom  gets  in  before  11  o'clock.  I  am  giving  you 
this  opportunity  to  clear  the  air. 

Mr.  MoNTEAU.  I  think  that's  basically  an  unfair  and  unfounded 
statement.  I'd  like  to  know  what  records  that's  based  upon,  I  think 
I  put  in  the  time  that's  required  of  this  position,  as  do  the  other 
commissioners.  It  may  not  necessarily  be  in  the  office  behind  my 
desk,  but  I  put  the  time  in,  and  I  thmk  that  on  a  daily  basis  the 
chairman  bears  essentially  a  large  amount  of  the  burden  because 
of  the  way  the  act  is  written. 

We,  of  course,  have  recommended  in  our  testimony  that  the  au- 
thority that's  now  in  the  chairman's  office  should  be  disbursed 
among  the  other  commissioners  and  that  all  three  should  be  Presi- 
dential appointees. 

Senator  Inouye.  You  are  convinced  and  confident  that  you  are 
giving  the  taxpayers  their  money's  worth? 

Mr.  MoNTEAU.  I  think  I  am  giving  them  their  money's  worth  and 
a  pound  of  flesh. 

Senator  Inouye.  I  have  many  other  questions,  but  we  have  other 
committee  members. 

Senator  Thomas. 

Senator  Thomas.  Thank  you,  Mr.  Chairman.  I'll  be  very  brief 

You  have  a  $4-million  budget? 

Mr.  MONTEAU.  For  fiscal  year  1997  it  will  be  $4.2  million. 

Senator  Thomas.  You  indicate  there  aren't  enough  staff.  At  34 
staff  and  $4  million  it  doesn't  seem  like  you're  limited  by  your  re- 
sources. 

Mr.  MoNTEAU.  There  is  a  cap  that's  put  upon  the  ability  of  the 
Commission.  No.  1,  to  raise  funds,  and  then.  No.  2,  in  terms  of  the 
number  of  positions  [FTE]  that  we  can  hire,  which  is  a  depart- 
mental cap  or  administrative  cap  that  has  been  placed  upon  us. 

Senator  Thomas.  So  you're  limited  by  the  number  cap  and  not 
by  the  availability  of  dollars? 

Mr.  MoNTEAU.  We're  limited  by  both. 

Senator  Thomas.  What  do  you  do  with  $4  million  if  you  just  have 
34  people? 

Mr.  MoNTEAU.  Some  of  the  way  we  have  been  able  to  augment 
our  manpower  is  that  we  do  some  contracting. 

Senator  Thomas.  So  you  have  more  than  34  people  working? 

Mr.  MoNTEAU.  At  any  particular  time  we  may  have  some  con- 
tractors on  board.  Yes.  We  also  use  the  services  or  the  Office  of  Per- 
sonnel Management  for  doing  some  of  the  background  check  work. 
We're  also  exploring  the  use  of  private  contractors  for  doing  public 
records  checks  in  some  of  the  areas  where  that  is  a  matter  of  public 
record  and  doesn't  require  people  of  law  enforcement  status  in 
order  to  do  it. 

We  also  are  using  some  intermittent  labor  to  try  to  keep  up  with 
the  tribal  background  checks  that  must  be  submitted  to  the  NIGC, 
and  with  the  fingerprint  cards. 

Senator  Thomas.  So  the  idea  that  you're  limited  to  34  to  get  your 
job  done  is  not  exactly  accurate? 

Mr.  MoNTEAU.  It's  accurate  in  terms  of  full-time  FTE. 

Senator  Thomas.  What  is  the  main  emphasis?  Your  chart  shows 
enforcement  has  become  substantially  the  activity. 

Mr.  MoNTEAU.  Yes. 
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Senator  Thomas.  Is  it  clear  what  you  enforce?  Are  your  regula- 
tions all  clear?  They're  in  place?  The  enforcement  is  all  settled  and 
all  you  have  to  do  is  enforce  it?  Is  that  it? 

Mr.  MONTEAU.  It  depends  on  what  you're  calling  regulations. 
There  is  the  Indian  Gaming  Act,  itself,  and  then  the  regmations  of 
the  Commission.  We  do  not  have  substantive  regulations  with  re- 
gard to  the  way  day-to-day  operations  are  done,  but  what  we  have 
is  the  ability  to  look  to  tribal  law  in  terms  of  whether,  in  fact,  there 
is  a  substantial  deviation  from  certain  standards  that  the  tribes 
are  required  to  go  by  in  the  act. 

Senator  Thomas.  So  you  enforce  various  tribal  laws  and  regula- 
tions? 

Mr.  MoNTEAU.  We  enforce  various  tribal  laws,  but  also  there  are 
some  standards  in  the  act,  also,  that- 


Senator  Thomas.  It's  a  little  confusing  as  to 

Mr.  MoNTEAU.  It  is. 

Senator  Thomas,  [continuing].  Why  a  Federal  agency  or  a  Fed- 
eral group  ought  to  be  enforcing  laws  or  regulations  that  are  in- 
sisted on  by  the  tribe. 

Mr.  MoNTEAU.  The  regulations  that  are  insisted  on  by  the  tribe 
are  the  part  of  the  tribe's  law  that  was  required  in  the  IGRA,  It 
was  required  by  the  Federal 

Senator  Thomas.  But  you  enforce  their  regulations?  They're  not 
required  to  enforce  them? 

Mr.  MoNTEAU.  That  is  just  one  method  of  notice  of  violation  of 
closure  is  a  substantial  violation  of  the  tribe's  own  gaming  act. 

Mr.  HoGEN.  Senator,  perhaps  I  could  shed  some  light  on  that. 

If  a  tribe  wants  to  get  into  the  gaming  business,  one  of  the  first 
things  they  have  to  do  is  adopt  a  tribal  gaming  ordinance.  In  other 
words,  thev  say,  "These  are  the  rules  you  have  to  follow  to  play 
bingo,"  ana  if  it's  class  three  they  have  to  have  a  compact  and  rules 
for  those  games,  and  so  forth.  This  is  the  way  the  money  will  be 
handled. 

Before  they  can  actually  enter  that  industry,  they  have  to  send 
that  ordinance  that  they  adopt  to  us  for  our  review  and  approval. 

If  we  approve  it  and  they  get  into  the  industry,  then  the  act  says 
we've  got  to  make  sure  that  they  abide  by  the  Indian  Gaming  Reg- 
ulatory Act,  our  regulations,  and  that  tribal  gaming  ordinance  that 
we've  reviewed  and  approved. 

So  it's  kind  of  a  three-tier  operation.  They're  the  front  line  to  do 
that,  but  that's  how  we  get  into  the  act. 

Senator  Thomas.  So  you  approve  their  regulations,  and  then  you 
have  to  enforce  the  regulations  that  they  put  in? 

Mr.  HoGEN.  Right.  Not  necessarily  the — we  aren't  there  all  day 
every  day. 

Senator  THOMAS.  I  understand.  Who  regulates  the  commercial 
gaming  in  New  Jersey? 

Mr.  MoNTEAU.  The  State  of  New  Jersey. 

Senator  Thomas.  And  the  Indian  gaming  is  controlled  some  by 
what  the  States  do,  isn't  that  correct? 

Mr.  MoNTEAU.  That's  correct.  That  depends  on  what — the  in- 
volvement of  the  State  in  terms  of  the  day-to-day  regulation  de- 
pends upon  the  compact. 
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Senator  Thomas.  This  is  a  pretty  basic  question,  but  I  suppose 
the  sovereignty  issue  keeps  the  tribes  from  wanting  to  participate 
in  the — I  mean,  they  want  to  do  the  same  thing  the  State  does,  but 
they  don't  want  the  State  to  have  control  over  it?  Is  that  right? 

Mr.  MoNTEAU.  That  depends.  In  some  States  the  tribes  and  the 
States  are  almost  co-equal  partners;  in  other  places  the  State 

Senator  Thomas.  But  they're  not  under  the  same  regulatory, 
State  regulatory  activity? 

Mr.  MoNTEAU.  I  don't  think  that  can  be  a  blanket  statement.  I 
mean,  in  some  places  whatever  State  regulatory  structure  does 
exist  is  almost  totally  transferred  to  the  tribe  under  the 

Senator  Thomas.  And  do  you  enforce  that,  too? 

Mr.  MONTEAU.  From  time  to  time  it's  called  to  our  attention  by 
State  Attorneys  General  or  State  gaming  commissions  that  they 
feel  a  substantial  violation  has  taken  place. 

Senator  Thomas.  Thank  you,  Mr.  Chairman.  I'll  wait. 

Senator  Inouye.  Thank  you. 

Senator  Reid. 

Senator  Reid.  Mr.  Chairman,  I  first  would  say  to  Chairman 
Monteau  that  the  information  that  I  requested  should  come  to  the 
committee,  not  to  me,  personally.  This  is  a  committee  action. 

And  also  I  appreciate  Senator  Thomas,  because  you  point  up  a 
very  obvious  point.  You  know,  we've  been  mislead  here,  as  has  hap- 
pened in  the  past.  There  are  34  full-time  equivalents,  but  they 
have  unlimited  authority  to  contract.  For  example,  they  have  full- 
time  attorneys  under  contract  in  the  Indian  Gaming  Commission. 
They  pay  those  attorneys  more  than  they  would  if  they  went  to 
work  for  the  Indian  Gaming  Commission. 

They  have  the  ability  and  the  right  to  collect  fees  from  the  tribes 
for  all  kinds  of  things  to  regelate  the  Indian  Gaming  Commission. 

So  I  appreciate  and  I  recognize  that  we  do  need  probably  more 
full-time  equivalents,  but  to  indicate  that  the  reason  they're  not 
doing  all  the  things  they  need  to  do  because  of  34  full-time  equiva- 
lents is  not  leveling  with  the  committee. 

And,  in  fact.  Senator  Thomas,  the  Indian  Gaming  Commission 
has  had  money  left  over  from  previous  appropriations  we  have 
given  them. 

I  would  also  just  make  a  couple  of  comments. 

I  think  it's  great  that  you  defend  Acevedo,  but  I  don't  think  he 
needs  any  kind  of  accolades  for  the  fact  that,  after  negotiating  this 
sweetheart  deal  with  the  Mohegans,  he  suddenly  decides  he's  not 
going  to  be  involved  in  any  further  work  with  that  Mohegan  Tribe 
as  it  relates  to  gaming. 

If  there  were  ever  a  give-away,  it's  in  this  relation  to  this  deal 
with  Kerzner.  Kerzner  was  turned  down  in  New  Jersey  for  a  li- 
cense previously.  He  couldn't  get  a  license  in  New  Jersey.  That 
gave — I  guess  that  didn't  throw  up  any  flags  at  all  to  Acevedo  and 
Monteau.  They  went  ahead  and  gave  him  full  cart  blanche  author- 
ity to  go  into  Connecticut  at  one  of  the  best  locations  in  the  world. 
It's  right  next  to  the  most  successful  casino  in  the  world,  and 
they're  giving  this  guy  up  to  40  percent  of  the  profits.  Something's 
got  to  be  wrong  someplace. 
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Mr.  DiGregory,  I  have  read  your  testimony  in  its  entirety.  This 
is  the  first  time  the  Justice  Department  has  indicated,  as  you  have 
here, 

In  the  absence  of  adequate  regulatory  oversi^t,  large-scale  gaming  potentially  is 
subject  to  targeting  by  organized  crime  families  or  criminal  entrepreneurs,  corrupt 
managers,  and  dishonest  employees. 

Did  you  write  that? 

Mr.  DiGregory.  I  did  not  write  that,  but  I  reviewed  it,  Senator. 
I  think  we  have  said  that  in  the  past,  but  that's  my  recollection. 

Senator  Reid.  And  you  agree  with  that  statement? 

Mr.  DiGregory.  Yes. 

Senator  Reid.  Also,  you've  indicated  that  it  would  be  a  good  idea 
if  we  would  clarify  the  fact  that  courts  can  issue  injunctive  relief 
in  addition  to  the  fact  that  the  Justice  Department  has  criminal 
authority  to  go  into  these  operations. 

Mr.  DiGregory.  That  would  give  us  clearly  yet  another  enforce- 
ment tool  to  use. 

Senator  Reid.  Has  the  Justice  Department  attempted  at  all  to  ef- 
fect criminal  action  in  some  of  these  operations? 

Mr.  DiGregory.  There  has  been,  if  I  recollect  correctly,  criminal 
action  taken.  No,  I'm  sorry.  Let  me  ^o  back.  I  was  thinking  of  the 
Oklahoma  situation.  There  was  a  civil  forfeiture  action  in  Okla- 
homa. 

Senator  Reid.  So  the  answer  is  basically  no. 

Mr.  DiGregory.  I  think  the  only  criminal  action  taken  was  an 
attempt  to  take  criminal  action  in  the  central  district  of  California 
in  the  EC  investment  case. 

Senator  Reid.  I  would  also  say  to  Senator  Thomas,  the  Indian 
Gaming  Act — we  passed  it.  One  of  the  things  we  did  is  set  up  a 
compacting  provision  with  the  States,  and  therefore  the  tribes  and 
the  States  work  out  a  deal.  And  the  contemplation  was,  of  course, 
that  if  there  were  any  type  of  gaming  activity  in  any  State,  the  In- 
dians should  be  able  to  do  anything  that  was  done  in  a  State,  and 
the  State  actually  had  enforcement  procedures  involved  for  their 
gaming  operations,  whether  it  was  racing  or  whatever  it  was,  and 
so  the  Indians  would  just  agree  to  accept  that. 

But,  of  course,  what  has  happened  is  that  now  Indians  can  do 
gambling  that  non-Indians  can't  do  in  States,  and  so  the  enforce- 
ment— the  States  have  no  enforcement  because  they  don't  have  en- 
forcement already  in  place,  so  that's  why  DiGregory  and  others 
have  said  that  there  is  a  wide  variation  in  the  regulatory  systems 
in  Indian  gaming. 

Is  that  true,  Mr.  DiGregory?  I  mean,  it's 

Mr.  DiGregory.  There  is  a  wide  variation.  That's  right. 

Senator  Reid.  And  that's  really  an  understatement,  isn't  it? 

Mr,  DiGregory.  I  don't  know  if  it's  an  understatement,  but  it's 
a  wide  variation. 

Senator  Reid.  Okay.  Last  year,  Mr.  Monteau,  the  appropriations 
bill  required  you  to  report  to  Congress  on  your  enforcement  actions. 
Have  you  done  that? 

Mr.  Monteau.  We  have  begun  to  compile  that  information  that 
was  requested.  Part  of  it  is  in  the  recent  GAO  report.  But  no,  we 
have  not  yet  given  that  to  the  Secretary. 

Senator  Reid,  When  do  you  think  we'll  have  that? 
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Mr.  MoNTEAU.  I  don't  have  a  time  line  for  it.  I  can  certainly  get 
back  to  you  with  one. 

Senator  Reid.  The  legislation,  as  I  recall,  indicated  it  should  be 
done  by  the  time  the  next  appropriation  bill  comes  out,  and  that 
has  long  since  gone.  So  do  you  think  we  can  have  it — ^you  have  no 
idea? 

Mr.  MoNTEAU.  I  believe  that,  with  our  current  emphasis  on 
bringing  the  tribes  into  compliance  with  relation  to  the  audits  and 
the  background  checks,  that  yes,  we're  probably  ripe  to  go  ahead 
and  do  that  report.  It  could  be  done,  I  think,  rather  quickly. 

Senator  Reid.  Your  statement  emphasizes  enforcement  reorga- 
nization of  the  Commission.  You  talk  about  creating  a  new  Office 
of  Field  Enforcement  Investigators.  Is  that  right? 

Mr.  MoNTEAU.  No;  the  field  investigators  have  been  moved  into 
the  Division  of  Enforcement.  Those  are  offices  that  existed  pre- 
viously. 

Senator  Reid.  So  these  field  investigators  already  existed? 

Mr.  MoNTEAU.  Some  of  them  did.  Yes. 

Senator  Reid.  Yes. 

Mr.  MoNTEAU.  I'd  like  to,  just  for  1  moment,  in  terms  of  your 
statement  about  the  contracting,  I  think  to  date  we've  used  three 
contractors — ^four  if  you  count  tne  Office  of  0PM — and  then  hired 
six  temps  or  temporaries  to  come  in  and  help  us  with  the  process- 
ing of  some  of  the  material  that  needs  to  go  into  our  files  with  re- 
gard to  tribal  background  checks. 

We  don't  have  a  Tot  of  people  on  over  and  above  the  34  FTE. 

And  another  thing — Tom  Acevedo  did  not  negotiate  for  anyone 
with  regard  to  the  Mohegan  contract.  That  was  a  negotiation  proc- 
ess between  the  tribe  and  the  contractor.  We  did  not  allow  that 
contractor  to  go  into  Connecticut  unfettered.  Only  Connecticut  can 
allow  that  contractor  to  come  in  and  be  licensed. 

Senator  Reid.  Isn't  it  true,  though,  when  you're  talking  about 
saving  money,  that  the  person  that  you  fired — ^the  person  that  was 
brought  in  is  now  being  paid  more  tnan  the  person  that  was  fired, 
that  the  person  also  got  that  award  from  the  EEOC? 

Mr.  MoNTEAU.  Senator,  again,  I  cannot,  on  the  advice  of  the  gen- 
eral counsel,  discuss  any  of  those  personnel  matters  at  all. 

Senator  Reid.  Why? 

Mr.  MoNTEAU.  Because  the  matter  was  part  of  a  confidential  set- 
tlement to  the  parties'  mutual  satisfaction,  and  it  would  be  a 
breach  of  that  settlement  for  us  to  disclose. 

Senator  Reid.  The  taxpayers  can't  find  out  how  much  was  paid 
and  for  what?  That  seems  a  little  hard  for  me  to  comprehend. 

Mr.  MoNTEAU.  In  the  interest  of  getting  the  information  to  you 
that  you  wish,  we  could  go  to  the  individual  and  ask  if  it  could  be 
disclosed  to  you. 

Senator  Reid.  I'm  sure  she  would  be  happy  to  disclose  it.  So  you 
don't  care  if  she  discloses  it? 

Mr.  Monteau.  That's  up  to  her. 

Senator  Reid.  Okay.  Fine.  We'll  be 

Mr.  Monteau.  But,  I  think  she  has  some  restrictions  under  the 
settlement,  which  she  cannot  breach. 

Senator  Reid.  You  indicated  that  you're  going  to  answer  all  the 
questions.  Let's  make  sure  we  know — ^the  statement  listed  a  num- 
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ber  of  questions,  but,  as  to  the  time  that  you  spend  in  your  office, 
you're  going  to  indicate  to  us  that  you  do  spend  most  of  your  days 
in  the  office,  or 

Mr.  MONTEAU.  I  think  I've  already  answered  that  I  put  in  as 
much  time  as  the  job  requires,  and  so  do  the  other  commissioners. 
We  spend  time  out  in  the  field.  We  spend  time  in  our  offices.  We 
spend  time  in  other  activities.  And  I  think  all  of  us  have  given  this 
job  as  much  attention  as  it  deserves. 

Again,  I  say  I  particularly  have  given  this  job  a  pound  of  flesh. 

Senator  Reid.  How  often  does  the  Commission  meet,  as  a  whole? 

Mr.  MoNTEAU.  As  a  whole,  it  depends  on  whether  we're  all  in  the 
office  at  the  same  time. 

Senator  Reid.  How  many  times  have  the  three  commissioners 
met  during  the  past  year? 

Mr.  MoNTEAU.  During  the  past  year,  probably  once  every  2 
weeks. 

Senator  Reid.  And  you  can  provide  records  to  the  committee  of 
those  meetings? 

Mr.  MoNTEAU.  Perhaps,  but  perhaps  not.  We  did  not  keep  a  writ- 
ten record  of  all  of  our  meetings  unless  we  have  certain  decisional 
papers  that  were  signed  pursuant  to  the  meeting. 

Senator  Reid.  Well,  would  you  provide  the  committee  with 
records  of  when  you  meet  for  decisional  matters? 

Mr.  MoNTEAU.  We  could  try  to  reconstruct  that,  but  we  did  not 
keep  a  formal  record. 

Senator  Reid.  You  mean  the  Commission  meets,  and  when  it 
meets  you  don't  keep  records  of  your  meetings? 

Mr.  MoNTEAU.  If  we  have  a  formal  decision  that  comes  out  of  the 
meeting,  that's  usually  noted  by  either  memorandum  or  a 
decisional  paper  of  some  sort  that  is  prepared  for  us  by  the  general 
counsel. 

Senator  Reid.  You've  indicated  that  you're  going  to  have  trouble 
providing  how  much  time  you  spend  in  the  office.  Could  you  pro- 
vide the  committee  with 

Mr.  MoNTEAU.  No;  I  didn't  say  that.  I  guess  what  I  would  ask 
is  that  if  you  have  a  record  that  you're  referring  to,  that  you  give 
it  to  me  and  I'll  respond  to  it. 

Senator  Reid.  Well,  no.  I'm  asking  you  if  you  would  provide  us 
with  whatever  time  you  spend  in  the  office. 

Mr.  Monteau.  And  I  would  hope  that  that  record  indicates  the 
time  spent  in  the  office  for  all  three  commissioners. 

Senator  Reid.  I'm  not  interested  in  the  other  two  commissioners. 
I'm  interested  in  you. 

Could  you  provide  me  with,  again — ^the  committee,  I  should  say — 
with  a  record  of  your  travel  as  gaming-related  travel — where  you 
went  and  why  you  went  there. 

Mr.  Monteau.  Well  be  glad  to  provide  any  such  information,  but 
well  do  it  for  all  the  commissioners. 

Senator  Reid.  Fine,  although  I'm  only  interested  in  you.  But  if 
you  want  to  take  the  additional  time,  you  can  do  that. 

Mr.  Monteau.  Why  is  it  that  you're  only  interested  in  me?  We've 
got  three  commissioners  sitting  up  here.  We  all  essentially  engage 
in  the  same  activities. 
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Senator  Reid.  As  a  question  to  Mr.  Foley,  Mr.  Foley,  I  have  here 
a  memorandum  that  I  have  received  from  you  and  Jana  McKeag, 
both  commissioners  of  the  Indian  Gaming  Commission,  to  Harold 
Monteau,  regarding  the  MohegEin  contract.  Are  you  familiar  with 
that  document  dated  September  of  last  year? 

Mr.  Foley.  Yes,  I  am,  Senator. 

Senator  Reid.  What  is  it — is  it  fair  that  you  and  McKeag  were 
notifying  Monteau  that  you  felt  the  contract  was  unfair  to  the  Indi- 
ans? 

Mr.  Foley.  Well,  as  I  mentioned  before.  Senator,  the — part  of  the 
IGRA  law,  as  passed  in  1988,  gave  certain  responsibilities  to  the 
chairman  of  the  Commission  and  other  limited  responsibilities  to 
the  associate  commissioners. 

Senator  Reid.  Mr.  Foley,  let  me — with  all  due  respect,  111  read 
from  the  document  then.  Is  it  true  you  said  in  this  document,  "The 
inordinately  lucrative  terms  of  this  agreement  would  be  detrimen- 
tal to  Indian  gaming"? 

Mr.  Foley.  Yes. 

Senator  Reid.  Did  you  believe  that  at  the  time  you  wrote  it? 

Mr.  Foley.  Yes. 

Senator  Reid.  Do  you  still  believe  that? 

Mr.  Foley.  Yes. 

Senator  Reid.  You  also  stated,  with  Commissioner  McKeag,  "The 
contractor's  capital  investment  is  minimal,  and  insufficient,  under 
the  terms  of  this  agreement."  Did  you  say  that  then? 

Mr.  Foley.  I  say  that  then  and  I  say  that  now.  I  think  the  chair- 
man and  I  have  a  philosophical  difference  on  how  we  approached 
the  Mohegan  contract.  The  chairman  is  the  one  who  has  to  approve 
the  contract  under  the  IGRA  law. 

I  thought  that  if  he  approved  a  contract  that  I  disagreed  with, 
along  with  the  other  commissioner,  that  that  matter  could  be  ap- 
pealed, and  if  the  full  Commission  reviewed  it  we  could  make  our 
concerns  known. 

I  subsequently  found  out  that  there  is  no  appeal  from  an  ap- 
proval; there's  only  an  appeal  from  a  denial. 

And  I  felt  that  the  terms  of  the  contract — we  did  not  follow  our 
statutory  responsibilities. 

Now,  the  chairman  and  I  have  a  difference  of  opinion  on  that.  He 
feels  one  way,  I  feel  another,  but  statutorily  I  thought  the  financial 
terms  of  the  40  percent  were  not  justified,  and  also  the  background 
investigation  matter  was  not  completed  as  much  as  I  would  have 
wanted  it  to  have  been. 

Senator  Reid.  Mr.  Foley,  is  it  true  in  your  memorandum  you 
stated  that,  "On  the  minimal  investment  made  by  the  investor, 
that  he  would  earn  up  to  $114  million  on  the  loan"? 

Mr.  Foley.  Well,  under  the  IGRA  law 

Senator  Reid.  No,  Mr.  Foley,  I'm 

Mr.  Foley.  I'm  going  to  get  to  that,  but  I  just  want  to  let  you 
know,  under  the  IGRA  law  that  I  looked  at,  there  had  to  be — in 
order  to  have  a  percentage  over  30  percent,  there  had  to  be  suffi- 
cient capital  investment  and  income  projections. 

The  chairman  felt  that  the  loan — the  $40  million  loan,  should  be 
considered  part  of  the  capital  investment.  I,  along  with  a  number 
of  staff*  and  the  other  commissioner,  felt  that  the  loan,  $40  million 
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loan,  should  not  be  considered  part  of  the  capital  investment,  and 
if  you  remove  that  I  thought  there  was  very  little  capital  invest- 
ment that  required  a  percentage  increase  over  30  percent,  but, 
again,  that's  a — that's  why  you  have  three  commissioners  and  you 
have  a  difference  of  opinion  on  those  matters. 

Senator  Reid.  It's  true  that  you  and  McKeag  were  opposed  to  the 
approval  of  the  contract? 

Mr.  Foley.  Yes;  that's  why  the  letter  was  written,  to — because 
we  thought  this  was  the  most — largest  contract  that  had  gone 
through  the  Commission  at  that  particular  time,  and  there  had 
only  been  one  other  contract  that  I  was  aware  of  over  40  percent, 
and  that  was  the  Choctaw  Tribe  in  Mississippi,  and  this  was  the 
second  40  percent  that  was  approved,  and  for  the  stated  reasons 
of  that  memorandum  that  was — that's  why  we  wrote  it. 

Senator  Reid.  Mr.  Monteau,  is  it  true  that  California  Attorney 
General  Dan  Lundgren  has  filed  a  suit  against  you  personally  al- 
leging that  you  were  among  a  group  of  people  who  conspired  with 
the  tribes  to  devise  a  policy  against  shutting  down  California  In- 
dian casinos? 

Mr.  Monteau.  No;  that's  not  true.  I  don't  know  where  that  con- 
spiracy language  comes  from.  I  think  it  probably  came  out  of  some 
reporter's  version  of  the  facts. 

But,  the  State  of  California  and  Attorney  Greneral  Dan  Lundgren 
have  filed  suit  against  the  NIGC  and  me,  in  my  official  capacity  to 
try  to  get  us  to  come  out  and  shutdown  the  casino  operations  there. 

Senator  Reid.  Mr.  Chairman,  I  have  other  questions.  I  would  ask 
permission  from  the  committee  that  I  be  able  to  submit  those  in 
writing  and  have  them  responded  to  in  writing  by  the  person  to 
whom  the  questions  are  directed. 

Senator  Inouye  [assuming  Chair].  Without  objection,  so  ordered. 

[Questions  and  answers  thereto  appear  in  appendix.] 

Senator  Inouye.  The  chairman  of  the  committee  has  been  called 
out  to  preside  at  another  hearing,  so  he  has  asked  me  to  submit 
these  questions  but  to  ask  a  few  of  them  in  open  session. 

The  Nebraska  State  Attorney  General  has  provided  testimony 
that  indicates  that  the  Commission  received  notice  of  illegal  gam- 
ing operations  on  the  Santee  Sioux  Reservation  in  February  1996, 
and  yet  enforcement  proceedings  by  the  Commission  did  not  com- 
mence until  April  25,  1996.  Can  you  explain  the  circumstances  sur- 
rounding this  delay? 

Mr.  Monteau.  I  believe  at  that  time — and  someone  can  correct 
me  if  the  dates  are  incorrect — but  we — the  Santee  Sioux  had  a 
Seminole-type  action  going  against  the  State  of  Nebraska,  and  that 
action  was  dismissed  in  light  of  the  Seminole  case.  And  then  at 
that  time  is  when  the  U.S.  Attorney  came  to  us  and  discussed  tak- 
ing action  at  that  particular  location. 

Again,  the  U.S.  Attorneys  are  our  attorneys  out  in  the  individual 
districts. 

Senator  Inouye.  If  the  U.S.  Attorney  in  this  case  could  not  bring 
about  a  closure,  how  can  you  enforce  the  act  if  I  may  ask  the  Jus- 
tice Department. 

Mr.  DiGregory.  I'm  sorry.  Senator?  If  the  U.S.  Attorney  cannot 
bring  about  closure? 
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Senator  Inouye.  You  brought  suit  and  you  could  not  get  a  re- 
straining order  or  permanent  injunction  against  the  San  tee? 

Mr.  DiGregory.  That's  correct.  We  did. 

Senator  Inouye.  Now,  how  can  you  bring  this  about?  Let's  say 
there  are  illegal  activities  and  you  want  to  close  this  casino.  How 
can  you  close  it? 

Mr.  DiGregmdry.  There  are  a  number  of  different  ways  that  we 
could  close  the  casino.  One  of  them  we  believe  is  to  be  able  to  seek 
injunctive  relief.  Another  way  we  believe  we  could  close  a  casino  is 
by  instituting  in  rem  civil  forfeiture  proceedings  which  would  allow 
us  to  seize  the  machines  at  the  casino.  And  another  way  is  just 
simply  close  the  casino  by  alleging  criminally  that  there  are  viola- 
tions of  the  Johnson  Act 

After  consultation  with  the  Criminal  Division  in  the  Justice  De- 
partment, the  United  States  Attorney  believed  that  the  best  ap- 
proach to  take,  given  all  of  the  circumstances  surrounding  the  San- 
tee  opening  this  casino,  was  to  institute  the  action  for  injunctive 
relief. 

Senator  Inouye.  And  is  the  Justice  Department  proceeding  with 
this? 

Mr.  DiGregory.  Yes;  we  have  filed  a  motion  for  reconsideration 
of  the  court's  ruling  that  injunctive  relief  did  not  lie  where  criminal 
prosecution  could  go  forward. 

Senator  Inouye.  If  I  may  ask  a  question  now  on  management 
contracts,  I  believe  the  law  at  the  present  time  authorizes  and  di- 
rects the  Commission  to  review  contracts  to  determine  whether 
they  are  management  contracts  or  not,  and,  if  not,  you  transmit 
these  to  BIA  for  their  review. 

We  have  been  advised  that  there  are  contracts  that  may  be  man- 
agement contracts  under  a  different  name  or  contracts  that  may 
not  relate  to  Indian  lands,  but  they  are  contracts  with  persons  or 
organizations  that  have  substantial  financial  or  proprietary  inter- 
ests in  the  gaming  operation.  Is  that  correct? 

Mr.  Monteau.  I  guess  I  would  have  to  know  the  specific  situa- 
tions you're  talking  about.  However,  in  each  and  every  situation 
where  we  do  find  that  there  is  a  company  involved  with  the  tribe, 
we  have  been  requesting  that  they  submit  their  agreements  to  us. 
We  do  this  even  if  they  are  calling  the  agreements  a  straight  finan- 
cial agreement,  or  a  consulting  agreement,  or  whatever  it  might  be. 

Those  agreements  are  then  given  to  the  general  counsel,  and  the 
general  counsel  makes  a  determination  as  to  whether  they  fall 
under  the — management  contract  definition. 

Senator  Inouye.  What  if  a  contract  does  not  appear  to  involve 
trust  lands,  but  does  deal  with  the  tribe,  and  this  contract  involves 
persons  who  have,  as  I  said,  very  substantial  financial  interests  in 
the  gaming  operation?  Do  you  monitor  that  contract? 

Mr.  Monteau.  I  guess  I  can't  imagine  where  that  situation  ex- 
ists. We  would  certainly  like  to  know — where  it  does  exist.  If  it  ex- 
ists off  of  Indian  lands,  then  a  couple  of  things  would  be  implied. 
Either  the  tribe  is  gaming  on  lands  that,  under  IGRA,  they're  not 
entitled  to  be  gaming  on,  or  else  the  tribe  is  engaging  in  what 
strictly  may  be  a  commercial  venture  with  a  contractor  that  may, 
in  fact,  be  subject  to  State  law. 


30 

Mr.  HOGEN.  Senator,  if  I  might  comment  on  this  area  of  concern, 
I  believe  there  is  an  alarming  trend  in  the  Indian  gaming  industry 
toward  what  sometimes  are  characterized  as  "consulting  agree- 
ments" as  opposed  to  the  management  agreements. 

IGRA  narrows  our  responsibility  to  the  approval  of  management 
contracts,  and  we  are  seeing  fewer  management — proposed  man- 
agement contracts  come  in  the  door  and  more  agreements  sent  to 
us  that  say. 

Please  take  a  look  at  this.  We  think  you'll  determine  it's  not  a  management  agree- 
ment, it's  a  consulting  agreement.  Just  determine  that  you  don't  have  to  review  and 
approve  it. 

And  then,  on  the  basis  of  that  arrangement,  if,  in  fact,  we  say 
no,  it's  not  a  management  agreement,  the  tribe  will  enter  into  that 
consulting  agreement  and  get  on  with  their  gaming. 

I  think,  in  part,  that  trend  is  of  our  own  making — ^that  is,  it  has 
taken  a  very  long  time  in  some  instances  for  us  to  review  and  proc- 
ess or  approve  management  contracts. 

Now,  that's  a  problem  that  is  not — I  think  there  are  some  good 
reasons  for  that,  but  it  is  very  difficult  for  tribes  who  finally  put 
together  a  delicate,  fragile  financial  arrangement  and  political  ar- 
rangement whereby  they  can  embark  on  a  gaming  operation  and 
then  have  to  wait  for  our  Commission  to  spend  months,  if  not 
years,  approving  that  before  they  can  actually  open  that  door. 

So  the  tribes,  consequently,  are  looking  for  some  other  ways  to 
get  into  the  business  sooner. 

I  think  we  are  addressing  that  problem.  First  of  all,  the  number 
of  tribes  getting  into  the  industry  now,  of  course,  are  smaller  since 
so  many  of  them  got  in  during  the  big  movement  when  the  indus- 
try first  started,  and  certainly  we're  getting  better  at  this  process. 

But  we  have  asked  for  BIA's  help  because,  while  we  can  only 
look  at  a  management  contract,  BIA  does  have  the  right  to  ap- 
prove, and  a  contract  would  be  void  if  it's  not  approved  if  it  is  a 
contract  dealing  with  Indian  lands.  So  we're  trying  to  work  with 
that  agency  to  broaden  the  scope  of  oversight. 

But  this  is  an  area  of  concern  to  me,  and  I  think  it's  also  an  area 
that  we  are  taking  more  enforcement  action  in. 

We  are  going  to  look  at  those  instances  where,  in  fact,  a  situation 
is  called  "consulting"  but  actually  may  be  a  management  contract, 
and  if  and  when  we  determine  that  we  will  cite  them  for  a  viola- 
tion, perhaps  impose  a  fine  or  close  a  facility  because  they  are  oper- 
ating with  a  non-approved  management  contract. 

Senator  Inouye.  I  believe  the  Chairman  indicated  that  there  are 
178  tribes  operating  gaming  activities.  Is  that  correct? 

Mr.  MoNTEAU.  I  believe  tnat's  correct — 177. 

Senator  Inouye.  It  is  177. 

Mr.  MoNTEAU.  Yes. 

Senator  Inouye.  Of  that  number,  how  many  are  operating  their 
casinos  or  their  gambling  facilities  imder  a  management  contract? 

Mr.  MoNTEAU.  I  don't  have  that  data  before  me  today,  but  we 
could  get  it  for  you.  Senator, 

Senator  Inouye.  Commissioner  Hogen,  do  you  have  any  idea? 

Mr.  Hogen.  A  small  number.  I  think  I've  got  the  number  in  the 
book.  I  think  it's  going  to  be  30  or  fewer,  but  that's  off  the  top  of 
my  head.  I  may  be  able  to  find 
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Senator  INOUYE.  So  the  rest  are  consulting  or  other  types  of  ar- 
rangements? 

Mr.  HOGEN.  Those  that — ^by  and  large,  the  agreements  are  tribal 
operations.  The  tribe  is  in  control.  The  tribe  financed  and  runs  the 
operation.  In  some  instances,  they  entered  into  lease  agreements 
that  aren't  management  contract.  In  some  instances  they  got  loans 
with  which  to  make  the  investment  required  to  build  the  facihty. 

Only  in  those  instances  where  the  investor  came  to  the  tribe  and 
said,  "Have  we  got  a  deal  for  you.  We'll  build  this  facility  and  we'll 
manage  it  for  you.  Let's  enter  into  this  contract,"  they  have  to  take 
that  kind  of  agreement  to  NIGrC.  We  review  it  and  approve  it. 

Senator  iNOUYE.  You've  indicated  that  there  is  a  gray  area. 

Mr.  HoGEN.  There  is. 

Senator  Inouye.  Do  you  monitor  this  gray  area? 

Mr.  HoGEN.  We  do.  We  are.  And  it's  difficult,  but  we're  trying  to 
increase  our  vigilance  in  that  area,  and  I  expect  some  enforcement 
actions  will  be  forthcoming — some  that  Fm  probably  not  at  liberty 
to  disclose,  given  the  sensitive  nature  of  the  investigations. 

Mr.  Foley.  Mr.  Chairman,  if  I  might  comment? 

Senator  Inouye.  Yes. 

Mr.  Foley.  We  do  have  a  list  of  the  approved  management  con- 
tracts as  of  July  1,  1996,  a  list  of  those  that  the  Secretary  pre- 
viously approved  before  IGRA  was  passed,  and  then  also  new  con- 
tracts that  we're  looking  at,  so  we'd  be  able  to  provide  that  to  the 
committee. 

Senator  Inouye.  How  many  would  that  be? 

Mr.  Foley.  I  would  have  to  sit  down  and  have  someone  count  it 
while  we're  up  here. 

Senator  Inouye.  Over  30? 

Mr.  Foley.  Yes. 

Senator  Inouye.  Will  you  submit  that  for  the  record,  please? 

[Information  to  be  supplied  appears  in  appendix.] 

Mr.  MONTEAU.  Just  as  a  comment,  Mr.  Chairman,  the  S.  487 
amendments  contemplate,  of  course,  that  there  would  be  an  in- 
creased expanse  of  authority  of  the  NIGC  with  regard  to  these  type 
of  contracts. 

Senator  Inouye.  On  minimum  standards  for  background  checks, 
are  they  currently  being  complied  with? 

Mr.  MoNTEAU.  Yes;  the  act  requires,  of  course,  that  the  tribal  op- 
erations have  the  responsibility  for  doing  the  background  investiga- 
tion, the  suitability  determination,  and,  of  course,  getting  the  fin- 
gerprint cards  and  sending  them  to  us  and  the  FBI  for  processing. 

Senator  Inouye.  Are  you  satisfied  that  they're  all  within  the  law, 
or  are  there  violations? 

Mr.  Monteau.  No;  one  of  the  thrusts  of  our  reorganization  has 
been  to  try  to  assign  more  staff  to  that  area,  more  resources,  to  try 
to  get  as  many  of  the  operations  into  compliance  as  possible. 

It  is  a  monstrous  task.  There  are  approximately  150,000  direct 
employees  now. 

Senator  Inouye.  What  can  you  do  now  if  they  are  not  complying 
with  the  requirements?  * 

Mr.  Monteau.  If  they  are  not  complying  them  or  trying  to  sub- 
stantially comply — in  other  words,  putting  systems  in  place  that 
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carry  out  this  function — ^we  have  notified  the  tribes  that  we  do 
have  the  authority  to  go  in  and  close  them  down. 

Senator  Inouye.  Have  you  closed  down  any  operation? 

Mr.  MONTEAU.  Not  specifically  for  not  having  background  checks, 
but  we  have  issued  warnings,  and  those  tribes  are  attempting  to 
work  on  the  systems  that  they  need  to  put  in  place. 

One  of  the  problems,  of  course,  is  that  the  range  of  regulatory 
structures  out  there  range  from  a  Cadillac  structure  you  would  see 
at  Foxwood  Casino,  to  a  very  limited,  in  terms  of  research  and  ex- 
pertise, tribal  regulatory  structure  in  a  more  isolated,  smaller  oper- 
ation or  smaller  market. 

So  the  expertise  varies,  although  we  have  not  let  that  be  an  ex- 
cuse. We've  told  the  tribes  there  are  certain  things  that  you  can  do 
that  don't  require  a  lot  of  effort  so,  get  the  application  forms  done, 
get  the  fingerprint  cards  done,  and  get  them  into  the  system. 

Senator  Inouye.  I  believe  we  would  all  agree  that  the  State  of 
Nevada  and  the  State  of  New  Jersey  have  the  most  demanding  reg- 
ulations and  the  most  stringent  rules  when  it  comes  to  gaming. 

Mr.  MoNTEAU.  Certainly. 

Senator  Inouye.  And  to  secure  a  license  from  either  one  of  those 
jurisdictions  would  not  be  a  simple  task.  Do  you  believe  the  law 
should  state  that  if  one  receives  a  license  from  Nevada  or  New  Jer- 
sey that  they  should  be  considered  to  be  qualified  to  enter  into 
management  contracts  with  Indian  Nations  without  further  back- 
ground investigation? 

Mr.  MoNTEAU.  That  is  a  possibility  in  terms  of  the  amendments, 
but  I  do  say  that  there  are  probably  some  other  State  structures 
out  there  and  even  tribal  structures  that  have  matured  to  the  point 
where  their  background  checks  could  be  deemed  to  be  dependable 
enough  that  they  could,  in  fact,  be  recognized. 

Senator  Inouye.  Well,  we  look  forward  to  your  comments,  your 
section-by-section  comments  on  the  measure  tnat  we  tried  our  best 
to  get  before  the  Senate. 

I  am  certain  that  if  there  is  a  change  in  circumstances  as  a  re- 
sult of  the  November  elections,  there  will  continue  to  be  hearings, 
one  way  or  the  other,  so  your  assistance  in  this  matter  is  very  im- 
portant. 

My  final  question — and  I  will  be  submitting  several  additional 
technical  questions  for  your  consideration.  I  have  been  told  that  the 
commissioners  have  suggested  that  the  commissioners  work  from 
"home."  Is  that  correct? 

Mr.  HoGEN.  Senator,  we  have  discussed  the  fact  that  it's  difficult 
to  spend  the  amount  of  time  that  we  need  to,  and  we  don't  now 
have  any  offices,  so  to  speak,  any  place  but  Washington,  DC.  We 
do  have  five — and  hopefully  we'll  soon  have  more — afield  investiga- 
tors. They  work  out  of  their  homes,  so  to  speak. 

If,  in  fact,  we  would  decide  that  a  commissioner  ought  to  be,  like- 
wise, located  closer  to  Indian  country,  likely  that  would  be  the  situ- 
ation, as  opposed  to  renting  office  space,  and  so  forth. 

In  all  of  our  discussions  we've  agreed  that  it  would  be  inappropri- 
ate for  the  chairman  to  be  any  place  but  at  the  Washington,  DC, 
office. 

Personally,  I  feel  I  could  much  better  serve  the  Indian  Gaming 
Commission  if  I  were  out  in  the  middle  of  all  of  those  dots  rather 
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than  back  here,  and  that  I  could  adequately  perform  the  duties  I 
need  to  as  an  association  member  of  the  Commission  when  the 
Commission  needs  to  meet  by  coming  back  here  and  by  commu- 
nicating by  laptop,  telephone,  and  so  forth. 

But  if  I'm  going  to  do  my  job,  I  have  to  know  what's  going  on 
in  the  industry,  and  it's  out  there  and  I  can't  adequately  learn  that 
without  being  there. 

Senator  Inouye.  But  I  gather  from  your  testimony  that  the  work 
load  has  increased  to  such  an  extent  that  the  daily  work  load  re- 
quiring Commission  attention  would  almost  require  you  to  be  here. 
Isn't  that  correct? 

Mr.  HOGEN.  No;  I  don't  think  that's  the  case.  I  think  the  work 
load  for  the  Commission  and  the  commissioners  has  increased 
probably  exponentially  since  the  act  was  passed,  but  much  of  that 
work  can  and  ought  to  be  done  with  tribal  gaming  commissions  in 
tribal  gaming  facilities  and  on  the  road,  so  to  speak. 

Certainly  another  amount  of  that  work  has  to  be  done  at  the 
Washington,  DC,  level,  and,  of  course,  our  Commission  has  and 
does  meet  elsewhere,  when  necessary — when  we  are  all  gathered  at 
a  conference,  for  example. 

Senator  Inouye.  Thank  you. 

Mr.  DiGregory.  Mr.  Chairman,  a  couple  of  questions. 

In  all  due  respect  to  the  associate  commissioner's  statement,  I 
can't  imagine  how  a  commissioner  should  be  out — all  the  time  out 
among  the  tribes.  You're  policy-makers.  There  are  all  kinds  of  deci- 
sions that  have  to  be  made,  I  would  hope  on  a  daily  basis,  dealing 
with  the  policy  of  Indian  gaming.  That's  why  you  need  people  out 
in  the  field  doing  the  work,  reporting  back  to  the  commissioners. 

I  would  also  say  this,  Senator  Inouye.  You  know,  you  can  have 
all  the  great  things  on  paper  how  you're  going  to  do  your  investiga- 
tions, how  you're  going  to  do  your  counting  in  the  rooms  and  all 
the  other  things  that  t^e  place  in  the  casino  on  paper.  It's  enforce- 
ment of  what  you  have  on  paper  that's  important,  not  what's  on 
paper. 

The  problem  we  have  here,  we  have  all  these  operations  submit- 
ting things  on  paper  and  then  we  have  nobody  enforcing  them. 
That's  the  problem,  and  that's  why  the  Attorney  General  said,  as 
we  said  in  our  proposed  revision  of  the  law,  that  there  has  to  be 
some  basic  minimal  standards  established,  and  if  those  standards 
are  not  met,  then  the  minimal  standards  that  we  tried  to  set  in  re- 
vising this  law  would  be  in  effect. 

Right  now  there  are  no  minimal  standards. 

Senator  Inouye.  I  overlooked  a  question  that  I  was  asked  to 
present  to  you. 

Mr.  DiGregory,  in  a  prior  hearing  representatives  of  the  Justice 
Department  discussed  the  difficulties  the  U.S.  attorneys  in  Califor- 
nia, have  had  in  enforcing  the  provisions  of  IGRA.  These  difficul- 
ties contributed  to  the  decision  to  enter  into  "stand-still"  agree- 
ments with  California  tribes  to  permit  the  continued  operation  of 
class  III  facilities  within  the  State. 

Can  you  detail  the  enforcement  efforts  of  the  Justice  Department 
in  California  prior  to  the  stand-still  agreements?  What  is  the  cur- 
rent status  of  Indian  gaming  in  California? 
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Mr.  DiGregory.  Currently,  Senator,  we  are  encouraged  by — ^but 
cautiously  so,  and  cautiously  optimistic  about  what  is  happening  in 
California. 

Apparently  the  Governor  of  California  has  agreed  to  at  least  com- 
mence negotiations  with  one  tribe,  which  is  currently  non-gaming, 
and  it  is  anticipated,  I  believe,  by  both  the  tribes  and  the  Gov- 
ernor's office  that  these  negotiations  will  lead  to  a  template  for  fu- 
ture negotiations  that  the  Governor  would  conduct  with  other 
tribes. 

It  is  also  my  understanding  that  the  Governor  will  not  negotiate 
with  any  tribes  that  are  currently  gaming  unless  they  cease  gam- 
ing. 

I  don't  know  what  kind  of  time  table  they've  got  in  California, 
but  we're  very  encouraged  by  the  situation  which  exists  in  Califor- 
nia. 

Senator  INOUYE.  Will  you  keep  the  committee  apprised  of  your 
progress? 

Mr.  DiGregory.  Yes. 

Senator  Inouye.  I  appreciate  that  very  much. 

On  behalf  of  the  chairman  and  the  committee,  I  would  like  to 
thank  all  of  you  for  appearing  this  morning.  You've  been  very  help- 
ful. 

As  indicated,  we  will  be  submitting  technical  questions  and  look 
forward  to  your  responses. 

Thank  you  very  much. 

Our  next  witness  is  the  chairman  of  the  National  Indian  Gaming 
Association,  Richard  Hill. 

STATEMENT  OF  RICHARD  HILL,  CHAIRMAN,  NATIONAL  IN- 
DIAN GAMING  ASSOCIATION,  WASHINGTON,  DC,  ACCOM- 
PANIED BY  TIM  WAPATO 

Mr.  Hill.  Good  morning,  Mr.  Chairman,  Mr.  Vice  Chairman,  and 
members  here. 

Senator  Inouye.  Welcome. 

Mr.  Hill.  My  name  is  Rick  Hill.  I'm  the  chairman  of  the  Na- 
tional Indian  Gaming  Association,  a  nonprofit  organization  estab- 
lished by  gaming  tribes  in  1985.  NIGA  membership  is  147  sov- 
ereign Indian  Nations  and  77  non-voting  associate  members.  NIGA 
was  formed  by  the  tribes  to  protect  sovereign  governmental  rights 
and  to  support  their  gaming  and  economic  interests  in  Congress 
and  elsewhere. 

NIGA  wants  to  thank  the  Senate  Committee  on  Indian  Affairs 
and  Chairman  McCain  and  Vice  Chairman  Inouye  for  the  oppor- 
tunity of  attending  this  hearing  and  to  comment  on  issues  relating 
to  the  National  Indian  Gaming  Commission. 

We  would  like  to  thank  Senator  McCain  and  Senator  Inouye  for 
their  leadership  on  this  issue  and  in  the  gaming  field. 

Today,  because  of  your  efforts  and  opportunity  to  do  Indian  gam- 
ing, some  of  our  tribal  governments  are  now  much  stronger.  We 
have  the  ability  to  protect  our  sovereign  rights.  We  have  many  new 
and  upgraded  health  care  facilities,  schools,  day  cares,  administra- 
tion buildings,  land  purchases,  education  scholarships,  and  in- 
creased employment  that  would  not  have  occurred  without  Indian 
gaming. 
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We  want  to  thank  you  for  your  quick  action  at  the  beginning  of 
Congress  for  the  introduction  of  S,  487,  We  feel  this  was  instru- 
mental in  turning  the  Indian  gaming  debate  toward  the  positive. 

Events  of  the  104th  Congress  have  justified  your  foresight  on 
this  issue. 

We  note  at  this  point  the  104th  Congress  has  resulted  in  preserv- 
ing Indian  gaming  as  an  economic  development  tool  except  for  the 
Narragansett  brothers  and  sisters.  We  hope  that  you  will  consider 
providing  assistance  to  them,  denied  a  right  enjoyed  by  every  other 
tribe  in  tne  United  States. 

NIGA  would  like  to  say  thank  you  to  the  chairman  and  to  the 
vice  chairman  for  your  strong  statements  put  into  the  record  re- 
cently opposing  the  Chafee  rider  in  the  omnibus  appropriation  bill. 
This  rider  denies  the  Narragansett  Nation  people  of  their  legal 
rights  without  a  hearing  or  floor  debate  and  benefits  under  IGRA 

I  pray  that  Congress,  m  the  105th  session,  will  correct  this  injus- 
tice and  restore  the  Narragansett's  legal  rights.  This  is  an  injustice 
for  America.  No  due  process  also  sets  a  precedent  for  further  injus- 
tice for  all  Federally-recognized  Indian  tribes. 

Recently,  Mr.  Vice  Chairman,  I've  read  some  of  the  comments 
that  you  put  in  the  record  in  promoting  and  calling  for  a  hearing 
early  in  tne  105th  session,  ana  I  believe  that's  the  right  things  to 
do,  and  I  appreciate  it.  On  behalf  of  all  concerned,  I  want  to  say 
thzink  you. 

Senator  McCain,  we  know  that  you  have  genuine  concerns  about 
the  possibility  of  some  major  scandals  in  Indian  country  and  per- 
ception of  inadequate  regulations  and  internal  controls.  NIGA 
shares  this  concern.  We  have  previously  stated  and  once  again  ex- 
press our  support  for  Federal  minimum  internal  control  standards, 
and  we  offer  specific  proposals  which  fairly  address  issues  regard- 
ing such  standards. 

We  wish  to  state  at  the  outset  of  this  hearing,  NIGA  is  encour- 
aged with  the  performance  of  the  National  Indian  Gaming  Commis- 
sion. A  functional  and  effective  National  Indian  Gaming  Commis- 
sion is  the  intent  of  Indian  nations  to  protect  and  to  guard  the  in- 
tegrity of  the  game.  This  has  not  always  been  the  case. 

Under  former  Chairman  Tony  Hope,  the  National  Indian  Gaming 
Commission  had  three  enforcement  actions  in  4  years;  under  Chair- 
man Harold  Monteau,  19  actions  this  past  year  and  five  letters  of 
warning  to  Indian  nations  engaged  in  gaming. 

However,  NIGA's  member  Indian  nations  do  not  always  agree 
100  percent  with  the  National  Indian  Gaming  Commission  enforce- 
ment actions.  Indian  gaming  nations  have  become  sufficiently 
aware  that  they  must  adequately  comply  with  the  Indian  gaming 
Regulatory  Act  or  enforcement  action  will  ensue. 

The  National  Indian  Gaming  Commission  has  improved  its  ad- 
ministrative capability  to  act  on  tribal  request,  has  become  more 
objective  in  its  decision-making  affecting  tribes. 

NIGA  believes  that  Chairman  Harol a  Monteau  is  doing  an  excel- 
lent job  under  the  circumstances.  Chairman  Monteau  was  ham- 
pered by  the  administration  being  terribly  slow  in  naming  replace- 
ment commissioners  for  expired  terms.  The  appointment  of  Com- 
missioner Phil  Hogen  has  been  very  positive.  Commissioner  Hogen 
is  well-received  in  Indian  country  and  in  DC.  Commissioner  Hogen 
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is  the  primary  reason  that  the  National  Indian  Gaming  Commis- 
sion is  moving  is  a  positive  and  effective  manner,  in  stark  contrast 
to  the  period  of  time  before  his  appointment. 

Indian  gaming  is  the  most  effective  economic  development  activ- 
ity and  the  most  effective  tribal  government  revenue  enhancement 
device  of  our  time,  so  great  care  must  be  taken  to  preserve  this. 

NIGA,  at  previous  hearings,  has  documented  hundreds  of  pages 
of  positive  benefits  of  Indian  gaming,  particularly  with  the  decreas- 
ing of  Federal  funds,  Indian  program  funds,  and  the  Welfare  Act 
that  will  require  individuals  to  find  employment  where  there  is  no 
employment. 

I  just  want  to  note  that  there  is  still  an  average  of  about  50  per- 
cent unemployment  in  Indian  country,  and  in  some  cases  greater 
than  80  percent. 

NIGA  strongly  advocates  guarding  and  protecting  the  integrity  of 
Indian  gaming,  NIGA  has  consistently  stated  that  we  strongly  ad- 
vocate guarding  and  protecting  the  integrity  of  Indian  govern- 
mental gaming.  We  advocate  for  strong  background  checks  systems 
for  management  company,  key  employees,  and  gaming  employees. 
We  advocate  for  strong  minimum  internal  control  standards. 

NIGA  has  testified  to  this  advocating  for  regulatory  systems  at 
numerous  Congressional  hearings,  including  at  least  six  times  be- 
fore this  committee;  yet,  it  appears  that  the  NIGA  message  is  not 
being  heard. 

Some  legislators  still  say  NIGA  and  Indian  nations  do  not  sup- 
port strong  and  effective  regulation.  This  is  clearly  an  incorrect  as- 
sessment. 

Let  me  state  again,  Mr.  Vice  Chairman  and  members  of  the  com- 
mittee, NIGA,  with  its  174  members,  Indian  nations,  advocates  for 
strong  regulatory  systems.  NIGA's  support  for  a  strong  and  effec- 
tive National  Indian  Gaming  Commission  is  grounded  in  our  posi- 
tion on  a  strong  tribal  regulatory  system. 

And  I  think  that  NIGA  has  demonstrated  this  by  creating  the 
Seminar  Institute  that  we've  created  at  NIGA,  We've  put  together 
13  seminars  in  all  different  geographic  parts  of  the  United  States 
in  the  last  26  months.  In  addition,  we  have  conducted  114  work- 
shops in  conjunction  with  our  annual  membership  meeting  and 
trade  show.  The  seminars  represent  diversity  of  the  current  indus- 
try, including:  human  services;  regulations;  security  surveillance; 
investigation  of  fraud,  scams,  and  cheats;  management  and  finan- 
cial oversight. 

Faculty  are  selected  from  their  expertise  and  proven  experience 
and  knowledge  of  Indian  gaming  and  gaming  industry.  We  also  in- 
cluded expert  instructors  from  Federal  agencies  that  have  enforce- 
ment, regulatory,  and  oversight  responsibilities  over  Indian  gam- 
ing. These  instructors  include  agents  from  the  BIA  Gaming  Office, 
U.S.  Marshals,  the  FBI,  Department  of  Treasury,  the  IRS,  the  U.S. 
Attorney's  Office,  U.S.  Secret  Service,  and  State  Attorneys  General 
as  NIGA  seminar  presenters.  In  addition,  we  invite  State  gaming 
commissions  to  also  be  an  integral  part  of  our  seminars. 

Recently,  we've  collaborated  and  worked  with  and  made  presen- 
tations regarding  title  31  relative  to  the  Bank  Secrecy  Act  to  make 
sure  that  we're  in  full  compliance  there,  as  well. 
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NIGA  has  worked  closely  with  the  National  Indian  Gaming  Com- 
mission at  these  seminars.  NIGA  provides  the  National  Indian 
Gaming  Commission  an  opportunity  to  communicate  their  message 
to  Indian  country.  It  is  a  measure  to  the  effectiveness  of  the  Na- 
tional Indian  Gaming  Commission  that  they  have  accepted  this  op- 
portunity. Tribes  ate  permitted  to  address  the  commissioners  in  a 
learning  atmosphere  and  not  a  confrontational  one. 

NIGA  would  be  supportive  of  the  establishment  of  Federal  mini- 
mum internal  control  standards,  including  class  III  gaming,  which 
standards  would  be  adopted  by  the  National  Indian  Gaming  Com- 
mission and  implemented  similar  to  the  Environmental  Protection 
Agency.  We  think  that  this  is  the  best  system  for  tribes.  Those 
tnbes  would  be  the  primary  regulator,  establishing  standards  that 
would  meet  or  exceed  the  Federal  standards. 

I  think  that  the  National  Indian  Gaming  Commission  should  not 
be  doing  backgrounding  and  investigations.  It  would  take  the 
present  National  Indian  Gaming  Commission  35  years  to  approve 
the  current  licensing.  Currently  there  are  more  than  180,000  direct 
employees  in  Indian  gaming,  over  30,000  vendors.  If  they  would 
double  their  staff  in  size,  it  would  still  take  them  at  least  17  years. 

I  think  Federal  standards  can  be  more  easily  and  effectively  met 
by  the  tribe  or  by  arrangements  negotiated  through  tribal/State 
compacts  or  in  procedures  adopted  by  the  Secretary  of  Interior  and 
met  by  the  tribe. 

In  closing.  Congress  has  created  the  national  Indian  gaming 
study  and  tne  study  of  legal  gaming  in  the  United  States  to  make 
a  report  and  recommendations  to  Congress.  This  study  will  include 
Indian  gaming,  charitable  gaming,  and  aspects  of  State  gaming  and 
commercial  gaming.  The  last  three  are  conducted  under  State  law 
and  Congress  will  have  little  direct  power  to  impose  standards  or 
regulations  if  the  commission  finds  evidence  of  corruption  in  those 
operations. 

Congress  has  direct  control  of  Indian  gaming,  and  we  hope  very 
much  that,  as  a  consequence,  Indian  gaming  is  not  made  a  scape- 
goat for  all  other  gaming  2  years  from  now.  One  way  to  ensure  this 
is  to  ensure  that  Indian  people  are  represented  on  the  commission, 
and  we  hope  for  your  assistance  at  that  request.  I  think  today  is 
the  deadline  for  this  appointments,  under  the  law,  the  60-day  re- 
quirement. 

We  expect  that  the  legislation,  such  as  S.  487  and  hostile  legisla- 
tion such  as  the  Solomon  bill  will  be  introduced  in  the  105th  Con- 
gress. If  this  is  your  intention  to  re-introduce  S.  487,  we  would  like 
to  work  closely  with  you  and  your  staffs  on  this  legislation. 

We  would  hope  very  much  that,  whether  the  Secretary  decides 
to  promulgate  class  III  procedures  or  not,  such  legislation  would 
contain  a  provision  remedying  the  problem  created  for  Indian  na- 
tions created  by  the  Seminole  decision. 

Finally,  on  behalf  of  our  members,  we'd  like  to  thank  you  for  this 
opportunity  to  testify.  I  know  it  hasn't  always  been  easy  this  par- 
ticular session,  but  we  appreciate  what  you've  done. 

A  couple  things  I've  heard  during  this  morning,  Mr.  Vice  Chair- 
man. The  comments  I  heard  from  Senator  Reid  regarding  the  hand- 
out that  was  given  to  your  office  and  what-not,  it  wasn  t  meant  to 
offend  anyone.  It  was  meant  to  provide  information  for  the  record 
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for  this  testimony.  Whether  it  should  be  in  a  binder  or  not,  I  don't 
know,  but  we  just  wanted  to  forward  that  information  for  the 
record. 

Part  of  the  challenge  given  to  us  by  Senator  Inouye  SVz  years  ago 
was  to  become  a  strong  lobby,  educational  effort  on  tribal  part  and 
to  speak  with  one  loud  voice.  We  don't  always  agree,  but  we've  cre- 
ated that,  and  I  think  it's  a  very  positive  thing  for  Indian  country, 
as  well  as  working  in  a  spirit  of  cooperation  with  this  committee. 

Second,  in  terms  of  the  comment  made  by  Senator  Reid  reference 
to  the  regulatory  systems  in  Indian  coimtry,  when  they  had  the 
hearings  for  the  study  commission,  we  invited  them  in  to  examine 
Indian  regulatory  systems,  because  we've  heard  all  kinds  of  stories 
and  accusations,  and  sometimes  there  are  things  occurring  out 
there. 

But  we  invited  them  in  for  that  particular  examination  so  we 
could  improve  that  total  situation  and  put  that  argument  to  rest, 
because  I  think  a  lot  of  us  have  spent  a  lot  of  time  in  these  hear- 
ings over  the  years  and  we'd  like  to  get  that  corrected,  and  we 
think  that  we  can  move  in  that  direction  and  we'd  like  to  proceed 
in  a  positive  way  to  see  that  that  is  corrected. 

Some  statements  that  I  heard  from  Chairman  McCain  about  the 
blockage  of  S.  487  early  on  in  the  session,  I  would  just  respond  that 
I  hope  we're  not  misunderstood  today,  because  we  ve  been  trying  to 
be  understood  on  this  particular  issue.  We  knew  that  in  this  ses- 
sion that  there  was  a  positive  effort  on  your  part  in  terms  of  spon- 
soring this  particular  piece  of  legislation,  but  our  members  felt  that 
the  amendments  were  evident  on  this  particular  session. 

Second,  what  was  stripped  out  of  it  was  the  remedy  for  the  10th 
and  11th  amendment  that  was  stripped  out  of  S.  487,  and  there 
were  some  other  technical  issues  that  I  recited  earlier  in  terms  of 
the  licensing  and  the  day-to-day  operations,  and  some  of  the  regs 
that  we  feel  the  tribal  governments  should  hold  and  maintain  re- 
garding Indian  gaming. 

So  we  would  like  to — ^and  a  lot  of  times,  in  terms  of  what  hap- 
pens in  Congress  here,  sometimes  we  don't  have  enough  support  to 
promote  things  that  are  positive  for  Indian  Country,  whether  it's 
regulations  or  other  types  of  things.  I  think  the  record  will  show 
over  the  last  couple  hundred  years  sometimes  we  ended  up  with 
the  short  end  of  the  stick.  So  we  have  our  interests  to  protect,  as 
well. 

We'd  like  to  continue  to  work  with  you  all  in  terms  of  S.  487,  put 
it  in  its  proper  context  from  our  point  of  view  and  your  point  of 
view,  and  I  tnink  we  could  come  up  with  some  language  that  would 
be  supported  by  all  the  parties  at  this  time. 

The  last  comment  I  want  to  make  is  about  the — I  forgot  the  Sen- 
ator's name  over  here 

Senator  Reid.  Thomas. 

Mr.  Hill.  He  brought  up  about,  and  Senator  Reid  had  responded 
about  the  wide  variety  of  regulatory  systems  in  this  country  in 
terms  of  Indian  gaming,  and  I  would  just  say  that,  under  the  cur- 
rent law  and  under  the  Cahazon  decision  that  we're  all  aware  of, 
these  games  are  negotiated  under  what  is  the  public  policy  in  each 
given  jurisdiction,  so  that's  how  we  arrive  at  the  various  different 
scope  and  different  regulatory  systems. 
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I  just  wanted  to  enter  that  into  the  record  for  what  I  think  is 
a  clarification  in  terms  of  why  I  think  there  is  such  a  wide  range 
of  opportunity  as  these  compacts  are  negotiated. 

With  that  I  want  to  thank  the  committee  for  this  opportunity. 

I'd  Hke  to  yield  to  my  executive  director,  Tim  Wapato,  if  he  has 
any  areas  that  I  missed  or  didn't  address. 

Mr.  Wapato.  Thank  you,  Mr.  Chairman,  Senator  Reid,  and  other 
members  of  the  committee. 

I'd  just  like  to  reiterate  a  couple  points  that  Rick  has  brought  up. 

The  book  that  has  been  delivered  to  all  the  committee  members 
today  is  an  effort  that  was  entered  into  after  a  hearing  about  2 
years  ago.  Senator  Reid  brought  up  the  fact  that  there  were  dif- 
ferent standards  across  the  country,  and  so  we  took  that  as  an  op- 
portunity to  try  and  put  standards  in  place  across  the  country  that 
would  be  uniform  standards.  It  doesn't  matter  what  the  scope  is, 
but  the  standards  would  be  uniform  across  the  country. 

That  was  about  a  9-month  effort,  and  Senator  Reid,  we  used  peo- 
ple out  of  the  Nevada  Gaming  Control  Board  on  that  committee. 
They  met  for  9  months.  We  used  some  people  out  of  New  Jersey. 
We  used  auditors  from  the  so-called  "Big  6"  companies  that  have 
as  a  list  of  clients  many  of  the  commercial  gaming  operations  in 
Nevada  and  New  Jersey  on  the  internal  control  standards  that 
track  the  money,  et  cetera,  inside  the  casinos. 

So  we  put  it  forward  as  an  aid  and  as  a  help  to  Indian  tribes, 
but  also  kind  of  as  an  outline  to  people  outside  of  Indian  gaming 
to  show  that  we  hear  the  concerns  that  members  of  this  committee 
and  other  Congressional  people  have  raised,  and  we  are  attempting 
to  address  those  through  our  membership. 

We  fully  realize  that  having  the  standards  on  paper  is  one  thing 
and  implementing  is  another.  That's  why  we  believe  that  Federal 
minimum  internal  control  standards  would  be  positive.  We  think, 
though,  it  should  be  an  aspect  that  the  tribes  are  the  first-line 
implementors  and  regulators. 

Then,  if  the  tribes  do  not  either  put  those  standards  into  place, 
number  one,  or,  number  two,  implement  and  enforce  those  stand- 
ards, then  we  certainly  believe  the  National  Indian  Gaming  Com- 
mission or  any  successor  body  ought  to  have  the  power  and  author- 
ity and  the  resources  to  come  in  and  monitor  the  implementation 
and  to  take  corrective  action,  including  perhaps  either  shutting 
down  or  taking  over  that  particular  casino  until  it  was  in  compli- 
ance. We  are  very  supportive  of  that. 

What  we  are  not  supportive  of  is  building  a  massive  Federal  bu- 
reaucracy to  do  all  of  those  background  checks,  over  180,000  right 
now,  probably  over  30,000  vendors  right  now  that  sell  to  those  casi- 
nos. We  believe  that  those  responsibilities  rightfully  rest  with  the 
tribe  or,  in  the  case  of  compacts,  with  the  tribe  and  State. 

Several  States  already  do  that  with  the  tribes  in  their  compacts. 
Washington  State  and  Arizona  State  and  Nevada  have  provisions 
within  the  compacts  where  there  are  duties  in  the  backgrounds 
that  the  States  have,  and  they  are  funded  by  some  sort  of  assess- 
ment on  the  tribe,  either  by  the  size  of  the  operation  or  the  number 
of  machines  they  run,  or  those  type  of  things. 

We  can  be  supportive  of  that  type  of  situation  nationwide  in  In- 
dian gaming. 
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The  last  thing  I'd  Hke  to  say  is  that  Senator  McCain  had  a  con- 
cern that  S.  487  was  blocked  by  NIGA,  and  I'd  just  like  to  indicate 
that  NIGA,  by  itself,  as  the  association,  has  no  power  and  has  no 
authority.  We  have  147  members,  and  they  give  the  direction  to 
Rick  Hill  and  to  Tim  Wapato  what  is  going  to  occur. 

With  relation  to  the  particular  piece  of  legislation,  there  was  a 
unanimous  decision  on  the  part  of  the  membership  to  oppose  S. 
487,  and  not  for  the  minimum  control  standards  part  of  it  but  for 
the  dropping  out  of  several  sections,  plus  the  apparent  creation  of 
a  large  Federal  bureaucracy  in  the  backgrounding  area. 

But  we  think  that  we've  had  a  number  of  discussions  both  at 
staff  levels  and  with  some  of  the  members  since  then.  I  think  that 
there  is  hopefully  a  better  understanding  on  everyrbody's  part,  and 
we'd  like  to  certainly  move  forward  collaboratively  with  this  com- 
mittee as  we  explore  it  in  the  105th  Congress  and  see  if  we  can't 
come  out  someplace  that  was  less  contentious  than  it  certainly  was, 
particularly  with  States*  involvement,  in  the  104th  Congress. 

I  just  want  to  assure  you  that  that's  the  direction  we  have  from 
our  membership  and  that's  the  direction  that  Rick  Hill  and  Tim 
Wapato,  as  the  primary  implementors  of  that  policy,  would  take. 

Thank  you. 

[Prepared  statement  of  Mr.  Hill  appears  in  appendix.] 

Senator  Inouye.  Thank  you  very  much. 

I  am  glad  you  brought  up  S.  487.  I  realize  that  your  organization 
is  not  supportive  of  all  the  provisions  in  it,  but  I  believe  that  in 
the  last  2  weeks  of  this  session  of  the  Congress  we  have  had  a  dem- 
onstration of  the  mood  of  Capitol  Hill,  and  I  personally  sense  that 
this  mood,  if  not  addressed  properly,  will  result  in  legislation  that 
was  suggested  by  the  provisions  that  were  proposed  for  inclusion 
in  the  omnibus  appropriation  bill. 

Believe  me,  although  it  did  not  show  up  on  the  front  pages,  the 
effort  to  make  certain  that  these  provisions  did  not  appear  in  the 
final  bill  were  very  difficult  efforts,  and  it  took  a  lot  of  giving  to 
accomplish  that. 

And  so  I  would  suggest  very  strongly  that  we  do  something  to 
come  up  with  a  measure  to  preempt  those  who  may  not  be  too 
friendly  to  you;  otherwise,  whether  we  like  it  or  not,  we  will  come 
up  with  laws  like  the  Rhode  Island  Narragansett  provision  or  per- 
haps something  even  worse  than  that. 

On  the  Narragansett  provsion,  some  members  have  said,  "Well, 
it's  just  one  tribe  and  one  small  State,"  but  it  involves  settlement 
lands,  and  there  are  at  lease  five  States  that  are  settlement  States, 
so  I  would  hope  that  this  will  not  be  a  signal  or  precedent  that  the 
other  four  States  will  consider  adopting  and  come  to  the  Congress 
for  some  action  on  the  tribal  gaming  enterprises  in  their  States. 

Most  of  them,  as  you  know,  are  in  the  eastern  part  of  the  United 
States.  Massachusetts  is  one  of  those  States.  Maine  I  believe  is  an- 
other. 

We  have  had  conflicting  responses  to  a  question  that  was  asked 
as  to  what  is  the  national  income  or  the  national  revenues  associ- 
ated with  Indian  gaming.  It  ranged  from  $4  to  $6  billion.  According 
to  your  files,  what  is  this  worth? 

Mr.  Wapato.  We,  of  course,  don't  compile  those  records  from  the 
tribes,  either  by  request — and,  in  fact,  I  may  not  want  those  files. 
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Somebody  might  capture  me  and  torture  me  and  I'd  give  it  up.  But 
we  believe  the  figure  to  be  about  $4.5  billion  gross  and  between 
$1.2  and  $1.5  billion  net  in  all  of  Indian  gaming. 

I  believe  those  figures  that  we  use  have  been  borne  out  in  a  very 
recent  study  by  the  GAO  which  was  conducted  at  the  request  of 
Bill  Archer  of  the  House  Ways  and  Means  Committee  and  was  de- 
livered to  that  committee  in  August.  It  has  since  been  made  public 
and  available,  I  think,  on  September  19  or  20  this  year  to  the  gen- 
eral public. 

Those  figures  are  within  that.  They  also  indicate  that,  of  that  fig- 
ure of  $1.5  billion  net,  that  five  or  six  tribes  would  be  responsible 
for  40  percent  of  that  net,  and  then  all  of  the  other  171  tribes  in 
gaming  would  be  responsible  for  the  other  60  percent. 

Senator  Inouye.  According  to  your  files,  what  is  the  national  in- 
come of  gaming  not  counting  Indians? 

Mr.  Wapato.  About  $40  billion. 

Senator  Inouye.  So  Indian  gaming  constitutes  roughly  10  per- 
cent? 

Mr.  Wapato.  Actually,  yes,  it's  around — I  think  it's  probably 
more  accurate  between  7  and  8.5  percent  is  what  Indian  gaming 
comprises  of  total — ^that's  total  legal  gaming,  which  would  include 
State  lotteries  and  those  type  of  things. 

Senator  Inouye.  Mr.  Hill,  you  have  indicated  that  there  are 
thousands  upon  thousands  of  staffers  and  employees  who  have  not 
gone  through  the  background  investigation  process.  Notwithstand- 
ing that,  are  you  satisfied  that  Indian  gaming  is  carried  on  in  a 
legal,  fair  manner? 

Mr.  Hill.  I  think  that  each  tribe  has  their  own  internal  proc- 
esses for  employment,  so  I  think,  in  terms  of  what  the  tribes  do 
under  their  own  rights  to  make  sure  that  they  have  good  employ- 
ees— I  know  my  tribe  has  even  offered  pardons  for  people  to  work 
in  given  areas  if  they've  created  a  felony  and  those  types  of  things, 
sponsored  by  an  elected  council  person.  They  would  have  to  go 
through  a  process  to  achieve  employment,  and  they'd  probably 
work  in  areas  where  they  wouldn't  be  handling  money  at  all,  but 
they're  given  an  opportunity  to  work. 

So  I  think  the  tribes  take  on  the  responsibility  to  give  their  tribal 
members  an  opportunity  to  work,  and  I  think  if  there  is  trouble, 
I  think  they're  dismissed,  according  to  whatever  procedures  the 
tribes  have. 

In  terms  of — what  was  the  second  part  of  your  question? 

Senator  Inouye.  I  wanted  to  know  if,  in  your  mind,  Indian  gam- 
ing is  carried  out  in  a  legal  and  fair  manner? 

Mr.  Hill.  No;  I  think  that  since  IGRA  was  created  the  tribes 
have  made  more  than  an  honest  effort,  have  bent  over  backward, 
have  done  everything  to  comply  with  IGRA,  and  I  think  they've 
been  stonewalled  in  a  lot  of  instances,  so  I  don't  really — I  think  the 
tribes  have  made  every  effort  to  comply  with  what's  out  there  to 
do  the  right  thing  for  the  right  reasons. 

I  think  in  those  States  where  they've  been  stonewalled  it's  pretty 
unfortunate.  But  the  tribes  have  tried  to  use  IGRA  according  to  the 
requirements  Congress  has  put  forth  to  do  such,  and  there's  still 
a  lot  of — I  mean,  it's — I  guess  in  California  it's  encouraging  to  hear 
that  they  finally  reached,  since  1988,  because  from  our  part  of  the 
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world  all  the  time  the  resources,  the  lobbying,  the  this  and  that, 
a  tribe  could — the  moneys  could  be  better  well  spent  for  elders  and 
for  children  than  fighting  this  opportunity^  to  do  gaming. 

So  I  think  that  the  tribes  have  been  doing  the  best  that  they  can 
in  terms  of  doing  such,  but  when  the  tribes  are  out  of  compliance 
people  jump  down  our  throat,  but  when  the  States  are  out  of  com- 
pliance in  terms  of  a  Federal  law  nobody  says  anything. 

So  I  think  the  tribes  are  doing  their  best  in  terms  of  complying 
with  what's  out  there. 

Senator  Inouye.  As  you  know,  whether  we  like  it  or  not,  this 
committee,  together  with  Commission  members,  are  looked  upon  by 
our  fellow  colleagues  in  the  Federal  family  as  being  responsible  and 
therefore  held  accountable  for  Indian  gaming.  Once  they  near  a 
rumor  or  see  something  in  the  papers,  they  all  look  upon  us  and 
questions  come  to  us  as  a  committee  or  as  individuals. 

That  being  the  case,  I  cannot  see  how  we  can  carry  on  Indian 
gaming  without  a  Federal  presence,  and  if  there  is  no  Federal  regu- 
latory presence,  I  think  there  will  be  so  many  questions  that  there 
will  De  trouble. 

You  indicated  you  don't  want  any  bureaucracy,  but  don't  you 
think  that  the  Federal  presence  should  be  strong,  visible,  and  cred- 
ible? 

Mr.  Hill.  There  may  be  instances  where  the  regulatory  systems 
or  the  internal  control  standards  are  not  as  strong  as  they  should 
be,  and  that's  why  we  do  our  seminars,  that's  why  we  do  a  lot  of 
educational  things. 

That  isn't  to  say  that  Nevada  and  others  have  their  short- 
comings, as  well. 

I  think  that  tribes  are  making  an  honest  effort  to  do  that,  but 
there  may  be  some  shortcomings  within  some  tribes'  internal  struc- 
tures, and  that's  why  we  would  support  the  minimum  standards 
similar  to  what  EPA  has — ^you've  approved  in  terms  of  EPA  and 
tribal  compliance. 

Senator  Inouye- 

Senator  Reid.  Mr.  Chairman,  I  think- 


Mr.  Hill.  Could  he  add  a  little  bit  more  to  that  statement? 

Senator  Inouye.  Sir? 

Mr.  Hill.  We  want  to  put  some  more  in  the  record. 

Senator  Inouye.  Go  ahead. 

Mr.  Wapato.  I  think  your  other  part  of  the  question,  "Shouldn't 
there  be  a  strong  Federal  presence?"  our  answer  is  yes.  We  believe 
that  the  National  Indian  Gaming  Commission  or  its  successor  com- 
mission, if  it's  modified  in  subsequent  legislation,  should  have  the 
power,  should  have  the  authority,  and  should  have  the  resources 
to  go  in  and  inspect  every  tribal  system  and  see  if  it,  number  one, 
has  the  Federal  standards  and,  number  two,  whether  they  are 
being  implemented,  which  is  different  than  the  Commission  setting 
the  standards  as  Federal  standards. 

But  we  think  they  have  to  have  authority  to  go  in  and  inspect 
those,  to  make  sure  that  they're  being  implemented,  and  then  have 
the  power  and  authority  to  take  appropriate  action,  whether  that's 
closing  it  down,  whether  it's  fines,  or  whatever  it  is,  but  they  need 
that  authority  in  class  III  as  well  as  in  class  II. 

Senator  Reid.  Mr.  Chairman? 
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Senator  Inouye.  Yes. 

Senator  Reid.  I  appreciate  the  testimony  of  the  two  witnesses  on 
this  panel,  but  we  can't  lose  site  of  the  fact  that,  as  much  good  as 
the  National  Indian  Gaming  Association  has  done,  it  is  a  chamber 
of  commerce  for  Indian  gaming.  I  mean,  it's  a — the  organization  is 
financed  by  Indian  gaming  operations  around  the  coimtry  and  we 
have  to  understand  mat  that's,  in  effect,  what  it  is. 

To  have  people  come  here — gind  they've  said  all  day  there's 
180,000,  150,000  people  working  in  Indian  gaming  and  we  csin't  ex- 
pect to  license  them,  it  would  take  35  years.  But  that's  misleading. 
No  one  expects  licensing  180,000  people.  What  we  want  is  the  oper- 
ators of  these  businesses  to  be  thoroughly  investigated  prior  to 
their  beginning  a  gaming  operation,  not  like  this  situation  of  Mohe- 
gans  in  Connecticut. 

No  one  expects  parking  valets  and  slot  machine  mechanics  and 
all  those  kinds  of  people  to  be  investigated.  Even  in  New  Jersey, 
Nevada,  Mississippi,  and  Colorado  that  isn't  done. 

In  Nevada  we  don't  license  people  who  work  in  the  casinos  unless 
they  are  operators  or  key  employees  of  some  kind. 

So  to  say  that  there  shouldn't  be  good  investigation  of  the  back- 
ground because  there  are  so  many  people  and  it  would  take  35 
years  to  do  it  is  misleading. 

I  would  also  say  that  I  appreciate  the  work  that  has  gone  into 
this  book,  but  it  still  goes  to  my  basic  statement.  You  can  have  the 
greatest  written  internal  control  system  in  the  world,  but  if  it's  not 
followed  it  doesn't  mean  anything. 

I  think  it's  commendable.  I  have  attended,  on  at  least  one  or  two 
occasions,  one  of  the  seminars  you  hold,  and  I  think  they're  very 
good.  I  think  informationally  they're  good.  They  reach  out  and  trv 
to  bring  in  people.  But  gaming  is  a  program  where  you  deal  with 
cash.  That's  the  commodity.  And  you  need  strict  internal  control 
enforcement,  and  that's  what  we  have  to  do,  and  that's  why  the 
U.S.  Attorney  has  come  a  long  way,  in  my  opinion,  indicating  that 
we  need  to  have  minimum  controls. 

So,  Mr.  Chairman,  what  I  am  saying  is  that  the  bill  that  you  and 
Senator  McCain  worked  so  hard  to  get  passed,  every  place  we 
turned  we  were  blocked.  And  the  bill  wasn't  everything  I  wanted, 
but  I  worked  with  you  and  McCain  to  try  to  come  up  with  a  com- 
promise. But  every  place  we  turned  we  were  blocked,  whether  it 
was  a  Governors'  association  or — finally  the  Attorneys  General  at 
least  publicly  weren't  saying  anything  to  hurt  us,  but  every  place 
we  went,  including  the  National  Indfian  Gaming  Association,  we 
were  bulked.  Now  it  appears  everybody  says  we  need  minimum 
controls. 

We've  got  to  do  that  or  there  is  no  question  in  my  mind  that 
you're  going  to  have  piecemeal  legislation  that  will  be  very  unfair 
to  some  because  we're  trying  to  cure  a  specific  problem. 

I  would  just  ask  another  question.  I  think  we  need  to,  while 
we're  doing  all  this,  get  all  this  out  in  a  public  panel. 

Do  either  of  you  gentlemen  know  a  woman  by  the  name  of  Bunty 
Anquoe?  I  don  t  know  if  I  pronounced  the  last  name  right.  It's  A- 
N-Q-U-0-E.  How  do  you  pronounce  that? 

Mr.  Hill.  Ancoo  [phonetically]. 

Senator  Reid.  Does  she  work  for  you? 
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Mr.  Wapato.  Yes;  she  does. 

Senator  Reid.  What  does  she  do? 

Mr.  Wapato.  She's  director  of  communications. 

Senator  Reid.  Is  that  like  public  relations? 

Mr.  Wapato.  No;  It's  more  like — the  public  relations  director  is 
Gay  Kingman,  and  so  when  we  have  something  that's  public  rela- 
tions in  nature,  that's  what  Gay  Kingman  does. 

Bunty  Anquoe  is  a  well-known,  well-respected  writer,  has  been 
a  writer  for  Indian  newspapers  for  over  7  years,  has  a  national  rep- 
utation as  a  respected  writer. 

Senator  Reid.  So  tell  me  what  she  does  for  your  organization. 

Mr.  Wapato.  She  writes  articles.  We  have  just  started  a  NIGA 
magazine. 

Senator  Reid.  Articles  favorable  to  the  National  Indian  Gaming 
Association? 

Mr.  Wapato.  Not  to  the  association;  to  Indian  tribal  gaming. 

Senator  Reid.  But  she  writes  in  a  positive  note  on  Indian  gam- 
ing? 

Mr.  Wapato.  Yes. 

Senator  Reid.  That's  her  job? 

Mr.  Wapato.  Yes. 

Senator  Reid.  She's,  like  a  lot  of  people  who  work  in  public  rela- 
tions and/or — ^how  else  to  refer — write  for  a  trade  publication,  they 
write  positive  things  about  the  trade  association,  right? 

Mr.  Wapato.  That's  correct. 

Senator  Reid.  And  that's  what  she  does;  is  that  true? 

Mr.  Wapato.  She  writes  about  the  training  and  the  seminars 
and  those  type  of  things  that  we  do.  I  mean,  I  don't  heed  to  hire 
somebody  to  write  negative  articles.  The  world  is  full  of  those. 

Senator  Reid.  I  sure 

Mr,  Wapato.  So  we're  writing  the  positive  side. 

Senator  Reid.  I  sure  understand  that.  Do  you  feel  there's  any 
conflict  of  her  working  there  and  Mr.  Monteau  being  chairman  of 
the  Commission? 

Mr.  Wapato.  Not  a  bit. 

Senator  Reid.  Why  is  that? 

Mr.  Wapato.  Because  we  have  no  impact  or  any  control  over  Mr. 
Monteau.  Like  everybody  else  in  this  room,  we  give  Mr.  Monteau 
unsolicited  advice  sometimes,  and  he  treats  it  as  unsolicited  advice, 
so  whatever — ^hiring  Bunty  Anquoe  has  no  impact  nor  should  she 
not  work  there  because  she  happens  to  have  some  sort  of  relation- 
ship with  Chairman  Monteau. 

Senator  Reid.  I  have  no  further  questions,  Mr.  Chairman. 

Senator  Inouye.  Mr.  Hill  and  Mr.  Wapato,  I  thank  you  very 
much. 

Mr.  Wapato.  Thank  you. 

Mr.  Hill.  Thank  you. 

Senator  Inouye.  The  hearing  is  recessed.  The  record  will  be  kept 
open  for  2  weeks  if  you  wish  to  submit  supplemental  testimony. 

[Whereupon,  at  12  p.m.,  the  committee  was  adjourned,  to  recon- 
vene at  the  call  of  the  Chair.] 
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Prepared  Statement  of  Hon.  Daniel  K.  Inouye,  U.S.  Senator  from  Hawaii, 
Vice  Chairman,  Committee  on  Indian  Affairs 

I  Thank  my  chairman.  In  recent  davs,  we  have  been  made  keenly  aware  of  the 
frustration  that  has  been  manifested  by  some  of  our  colleagues,  who  have  sou^t 
to  accomplish,  in  piecemeal  fashion,  what  this  committee  has  been  seeking  to  ad- 
dress in  a  comprehensive  manner,  as  it  relates  to  a  perceived  need  for  amendments 
to  the  Indian  Gaming  Regulatory  Act  of  1988. 

Yet,  I  believe  that  the  record  should  show  that  when  Chairman  McCain  and  I 
sought  to  bring  a  bill  to  amend  the  act  before  the  fiill  Senate  for  its  consideration 
prior  to  the  atyoumment  of  the  104th  session  of  the  Congress,  It  became  clear  that 
there  were  other  members  of  this  body  who  were  either  not  prepared  to  come  for- 
ward with  peri"ecting  amendments  which  might  address  their  concerns,  or  perhaps 
not  desirous  of  proceeding  at  this  time. 

My  position  on  these  matters,  I  hope,  has  been  made  clear  to  one  and  all,  over 
the  years.  I  am  opposed  to  gaming.  The  State  of  Hawaii  is  one  of  only  two  States 
in  the  Union  that  criminally  prohibits  all  forms  of  gaming.  That  is  not  coincidence. 

On  the  other  hand,  as  an  elected  official  of  the  United  States  Government,  and 
as  an  American,  I  recognize  the  sovereignty  of  the  tribal  governments,  and  the 
rights  of  Indian  governments  as  sovereigns  to  elect  to  conduct  gaming  as  a  means 
oifostering  economic  development  in  reservation  communities. 

Perhaps,  if  the  Federal  and  State  Governments  could  point  to  a  proud  record  of 
accomplishments  in  assisting  Indian  governments  to  survive  the  devastating  condi- 
tions of  poverty  that  have  been  thrust  upon  them,  we  would  not  have  a  reason  for 
being  here  today.  But  our  record,  sadly,  is  not  a  proud  one,  nor  even  one  of  meas- 
ured success,  and  whether  we  may  like  it  or  not,  the  conduct  of  gaming  on  Indian 
lands  has  begun,  in  a  few  areas,  to  effect  a  change  in  these  conditions  to  some  de- 
gree. 

My  position  of  support  for  a  strong  regulatoiy  presence  in  the  field  of  gaming, 
whether  it  be  private  commercial  ganung  or  govemmentally  sponsored  gaming,  has, 
I  believe,  also  been  made  clear  over  the  years. 

In  my  capacity  of  service  as  chairman  of  the  Committee  on  Indian  Affairs  in  1987 
and  1988,  when  these  issues  were  ripe  to  be  addressed  by  the  Congress,  I  sought 
the  establishment  of  an  exclusively -Federal  regulatory  presence  in  the  field  of  In- 
dian gaming.  But  that  was  during  an  era  when  the  prevailing  Federal  policy  was 
one  of  States  rights  and  the  administration  was  adamantly  opposed  to  the  assump- 
tion by  the  Federal  Government  of  regulatory  responsibilities  for  the  conduct  of 
gaming  on  Federal-Indian  lands. 

Since  that  time,  as  many  here  know,  I  have  traveled  to  Nevada  to  learn  about 
that  State's  regulatory  system  for  gaming,  and  I  have  traveled  to  New  Jersey  for 
the  same  purpose.  The  benefit  of  the  education  I  received  with  regard  to  both  States' 
systems  for  regulating  gaming  has  convinced  me  that  despite  dire  predictions  to  the 
contrary,  we  could  only  enhance  the  public's  confidence  in  Indian  gaming  were  the 
Congress  to  expand  the  scope  of  authority  of  a  Federal  regulatory  body  as  well  as 
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lift  limitations  on  the  ability  of  that  body  to  gamer  the  financial  resources  that  are 
necessary  for  an  effective  regulatory  presence  in  Indian  country. 

Today^  hearing  is  an  important  one.  However,  I  do  not  come  to  this  hearing  with 
an  agenda,  with  any  preconceived  objective,  or  with  prepared  questions.  I  am  here 
today  to  listen  and  to  learn. 


Prepared  Statement  of  Don  Stenberg,  Attorney  General,  Nebraska 

The  Nebraska  Constitution  and  Nebraska's  Criminal  Statutes  prohibit  casino 
gambling  in  the  State  of  Nebraska.  Only  one  casino  has  been  opened  in  Nebraska 
in  open  public  defiance  of  this  law.  That  was  on  the  Santee  Indian  Reservation  on 
February  2,  1996. 

On  February  6,  1996,  I  wrote  to  the  Nebraska  U.S.  Attorney  pointing  out  that 
under  18  U.S.C.  section  1166(d),  the  United  States  has  exclusive  jurisdiction  over 
criminal  prosecution  of  violations  of  State  gambling  laws  on  Indian  reservations.  I 
further  pointed  out  that  under  subsection  (a)  of  that  same  Federal  statute,  all  State 
laws  pertaining  to  the  licensing,  regulation,  and  prohibition  of  gambling,  including 
but  not  Umited  to  criminal  sanctions,  apply  in  Indian  county  in  the  same  manner 
and  to  the  same  extent  as  such  laws  apply  elsewhere  in  the  State.  I  asked  the  U.S. 
Attorney  to  promptly  investigate  and  criminally  prosecute  the  violations  of  Ne- 
braska gambling  laws  occurring  on  the  Santee  Inoian  Reservation. 

On  February  7,  1996,  I  met  with  Nebraska  Governor  E.  Benjamin  Nelson,  at  his 
request,  to  address  this  illegal  action.  After  some  discussion,  we  jointly  telephoned 
the  U.S.  Attorney's  oflice  in  Omaha,  NE  to  request  action  to  prevent  the  continu- 
ation of  this  illegal  gambling  activity. 

On  February  8,  1996,  I  wrote  to  U.S.  Attorney  General  Janet  Reno  and  asked  that 
she  direct  the  Nebraska  U.S.  Attorney  to  immediately  file  legal  action. 

Because  prompt  Federal  action  was  not  forthcoming,  on  February  12,  1996,  I  filed 
a  motion  with  the  U.S.  District  Court  for  the  District  of  Nebraska  asking  the  court 
to  enjoin  the  illegal  casino  gambling  activity  then  taking  place  on  the  Santee  Indian 
Reservation.  On  February  15,  1996,  the  U.S.  District  Court  ruled  that  the  State  of 
Nebraska  had  no  jurisdiction  to  enjoin  illegal  gambling  activities  on  an  Indian  res- 
ervation within  our  State  borders. 

On  February  16,  1996,  I  wrote  to  the  Chairman  of  the  National  Indian  Gaming 
Commission  enclosing  an  affidavit  of  a  Nebraska  State  Patrol  Investigator  substan- 
tiating that  illegal  casino  gambling  was  occurring  on  the  Santee  Indian  Reservation. 
I  pointed  out  to  the  Commission  that  the  Santee  Tribe  had  no  compact  with  the 
State  of  Nebraska  and  asked  that  the  Commission  take  prompt  action  to  suspend 
the  Class  HI  gaming  activity  on  the  Santee  Sioux  Reservation  and  to  take  discipli- 
nary action. 

From  that  point  forward,  all  I  could  do,  as  the  State's  chief  law  enforcement  offi- 
cer, was  to  await  action  by  Federal  authorities.  Neither  the  Commission  nor  the 
U.S.  Attorney  made  any  effort,  so  far  as,I  can  tell,  to  keep  me  or  my  staff  informed 
concerning  their  plans,  if  any,  to  deal  with  the  situation.  I  was  not  asked  for  any 
information,  nor  was  I  asked  to  participate  in  any  hearings. 

From  news  accounts  and  other  sources,  I  learned  that  on  April  25,  1996,  the  Com- 
mission issued  a  Notice  of  Violation  ordering  the  Santee  Tribe  to  cease  and  desist 
all  Class  in  gambline  activities  not  later  than  May  1,  1996.  The  U.S.  Justice  De- 
partment subsequently  sought  to  enforce  this  order  in  the  U.S.  District  Court  for 
the  District  of  Nebraska.  This  effort  was  rejected  by  the  U.S.  District  Court  on  the 
basis  that  the  Commission's  order  was  not  a  final  order  and  noting  that  the  Com- 
mission was  given  the  power  to  levy  fines  against  the  tribe. 

The  district  court  also  specificaUv  noted  that  the  Justice  Department  has,  and  has 
had,  the  power  to  bring  criminal  charges  against  anyperson,  organization,  or  entity 
who  is  purportedly  violating  Federal  criminal  law.  Tne  court's  decision  was  dated 
July  10,  1996. 

As  things  currently  stand,  states  such  as  Nebraska  are  powerless  to  prevent  the 
operation  of  illegal  casino  gambling  activities  on  Indian  Reservations  despite  clear 
violations  of  both  state  and  Federal  law. 

I  want  to  thank  the  Committee  on  Indian  Affairs  for  scheduling  this  hearing  to 
consider  this  issue.  I  want  to  remind  the  Committee  that,  had  this  gambling  casino 
been  opened  anywhere  in  the  State  of  Nebraska  except  on  an  Indian  reservation, 
those  responsible  would  have  been  promptly  prosecuted  under  State  law.  Because 
the  consequences  of  gambling  activity  are  felt  most  directly  in  the  state  where  the 
gambling  activity  occurs,  I  would  encourage  the  Committee  to  consider  ways  the 
states  might  be  given  greater  authority  to  deal  with  these  problems  in  the  event 
Federal  enforcement  proves  to  be  inadequate. 
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Prepared  Statement  ot  the  Mohegan  Tribe 

The  Mohegan  Tribe  reviewed  the  trans  -ript  made  of  the  NIGC  oversight  hearing 
on  October  2,  1996,  and  believes  it  is  imperative  to  correct  inaccuracies  in  the  de- 
scription of  the  details  involved  in  the  National  Indian  Gaming  Commission's  review 
of  tne  Mohegan  management  contract.  The  negotiation  of  the  Tribe's  management 
agreement  was  carried  out  between  the  tribe  and  its  management  contractor  over 
an  extended  period  of  time.  The  tribe,  throughout  the  negotiations,  was  represented 
by  legal  counsel  from  the  Washington  firm  of  Hobbs,  Straus,  Deem  and  Walker  and 
the  Connecticut  firm  of  Rome,  Mcguigan,  and  Sabanosh;  it  received  financial  advice 
from  the  accounting  firm  of  Peat  Marwick.  The  terms  were  reached  at  arms'  length, 
without  the  involvement  of  the  National  Indian  Gaming  Commission.  Only  after  the 
contract  was  submitted  for  approval  did  the  Commission  assume  any  role. 

The  assertion  that  the  Commission's  review  of  the  management  agreement  was 
"expedited"  is  without  merit.  To  the  contrary,  the  review  was  detailed,  demanding, 
and  an  arduous  process  for  all  involved.  The  contract  was  submitted  for  approval 
in  the  beginning  of  August  1994,  and  was  not  finally  approved  until  Septemoer  29, 

1995- 14  months  later.  During  that  period  the  final  document  had  been  revised, 

edited,  and  substantially  re-ordered  in  response  to  the  Chairman's  and  commission 
staff  comments  and  requirements.  In  response  to  the  Commission's  requirements, 
the  final  document  provides  for  the  management  contractor's  fee  percentage  to  de- 
crease as  the  facility  becomes  more  successful,  so  that  the  Tribe's  share  will  in- 
crease. The  NIGC  insisted  on  other  changes  in  the  contract  to  ensure  that  the  Mo- 
hegan Tribe's  interest  were  fully  protected,  and  that  the  documents  were  acceptable 
under  governing  law. 

The  management  and  structure  of  the  Mohegan  Sun  casino  project  was  subject 
to  exhaustive  scrutiny,  all  management  principals  have  been  suojected  to  thorou^ 
investigation  and  licensing  by  the  State  of  Connecticut  as  well  as  by  the  Mohegan 
Tribe.  Beyond  the  NIGC  assessment,  the  terms  of  the  project  were  thoroughly  re- 
viewed by  the  Bureau  of  Indian  Affairs.  In  addition,  because  of  the  public  financing 
component,  the  agreement  and  collateral  financial  documents  were  subject  to  the  in- 
tense scrutiny  of  the  investing  public,  whose  confidence  in  the  tribe,  its  management 
contractor,  and  the  ultimate  value  of  the  development  was  manifest  in  their  commit- 
ment to  purchase  the  bonds  of  the  Mohegan  Tribal  Gaming  Authority.  This  trans- 
action was  the  first  time  that  bonds  were  sold  on  Wall  Street  by  a  tribe  to  finance 
tribal  economic  development. 

The  Mohegan  Tribe  is  satisfied  that  it  is,  and  will  continue  to  be,  the  beneficiary 
of  a  management  partnership  that  will  serve  the  Tribe's  interests  and  will  be  a 
model  for  other  tribes  seeking  to  further  economic  development,  both  gaming  and 
non-gaming.  We  £ire  proud  to  be  the  first  to  break  new  ground  with  Wall  Street. 
We  are  pleased  to  have  world  class  man^ement  partners.  We  are  grateful  to  the 
Commission,  and  the  Bureau  of  Indian  Aimirs  for  its  oversi^t  and  concern  for  the 
Tribe's  welfare.  And  we  are  looking  forward  to  a  future  enhanced  by  the  possibilities 
presented  by  our  current  project. 


October  15,  1996. 
Hon.  John  McCain, 

Chairman,  Committee  on  Indian  Affairs, 
U.S.  Senate,  Washington,  DC. 

Dear  Senator  McCAiN:Contrary  to  what  was  said  at  the  oversight  hearing,  my 
role  in  the  Mohegan  project,  while  necessary  was  limited  and  not  pivotal  to  the  final 
approvals  which  were  required  by  the  Federal  Government.  I  served  primarily  as 
a  lacitator  for  some  of  the  required  meetings.  I  was  very  disturbed  by  the  remarks 
made  by  Senator  Reid  at  the  Committee's  oversight  hearing  of  the  National  Indian 
Gaming  Commission  [NIGC]  on  October  2,  1996.  Senator  Ileid  in  his  opening  state- 
ment and  during  the  question  and  answer  period  made  certain  unfounded  allega- 
tions which  require  a  strong  response  from  me.  Senator  Reid  ascribed  some  very 
broad  authority  to  me  with  respect  to  my  responsibilities  with  the  NIGC  and  that 
I  improperly  used  those  responsibilities.  Senator  Reid  through  his  allegations  not 
only  impugns  my  character  but  that  also  of  the  Mohegan  Tribal  government  and  of 
every  agency  involved  in  this  project.  Senator  Reid's  oroadside  allegations  concern 
the  review  and  approvalprocess  by  the  NIGC  of  the  Mohegan  Tribe  and  Trading 
Coves  and  Associates  [TCA]  management  contract.  That  contract  was  approved  by 
the  Chsiirman  of  the  NIGC,  Harold  Monteau,  on  September  29,  1995. 

It  is  important  to  understand  the  full  scope  of  tne  number  of  Federal  employees 
involved,  and  the  number  of  Federal  agencies  with  separate  responsibilities  which 
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had  to  be  performed  before  the  management  contract  could  be  approved.  Because 
the  Mohegan  Tribe  had  to  have  taken  into  trust  lands  for  their  Reservation  before 
the  management  contract  could  be  approved,  the  following  agencies  and  offices  were 
involved:  the  Department  of  the  Interior's  Office  of  the  Solicitor,  the  Office  of  the 
Special  Counsel  to  the  Secretary,  John  Duffy,  the  Office  of  the  Assistant  Secretary 
for  Indian  Affairs,  Ada  Deer  and  the  Eastern  Area  Office  for  the  BIA.  The  approvaJ 
of  the  management  contract  by  the  NIGC  was  scheduled  to  coincide  with  the  final 
approvals  of  all  matters  within  the  jurisdiction  of  those  agencies  and  related  offices 
of  the  Department  of  the  Interior.  The  Office  of  the  Special  Counsel  to  the  Secretary 
was  responsible  for  that  coordination. 

The  BIA's  Eastern  Area  Office  was  responsible  for  reviewing  and  approving  the 
purchase  of  land  by  the  Mohegan  Tribe  from  United  Nuclear  Corporation  [UNC]  for 
the  establishment  of  their  Reservation  lands.  The  option  to  acquire  those  lands 
would  have  expired  on  October  1,  1995.  In  an  effort  to  avoid  missing  this  important 
deadline,  John  Duffy,  Special  Counsel  to  the  Secretary,  served  as  the  coordinator 
of  the  various  agencies  and  offices  involved  and  worked  with  all  involved  to  estab- 
lish timelines  for  completion  of  specific  tasks.  The  acquisition  and  the  taking  of  the 
land  into  trust  by  the  United  States  for  the  benefit  of  the  Mohegan  Tribe  was  sched- 
uled to  occur  on  the  same  date  as  the  approval  of  the  management  contract  by  the 
NIGC.  Before  the  NIGC  can  approve  a  management  contract  for  gaming,  an  Indian 
tribe  must  have  "Indian  lands"  that  qualifyf  under  the  Indian  Gaming  Regulatory 
Act  of  1988  [IGRA].  The  NIGC  exercised  no  control  over  this  process. 

Separate  and  distinct  from  the  land  into  trust  matter,  the  Office  of  Indian  Gaming 
for  the  BIA  and  the  Office  of  the  Solicitor  were  responsible  for  reviewing  documents 
which  were  under  their  jurisdiction.  The  approval  of  these  various  documents  was 
scheduled  to  occur  on  the  same  date  as  the  purchase  of  the  land  by  the  Mohegan 
Tribe,  the  lands  being  taken  into  trust  and  the  approval  of  the  management  con- 
tract by  the  NIGC. 

The  NIGC's  role  in  this  entire  complex  matter  involved  the  review  and  approval 
of  the  management  contract  and  any  collateral  documents.  In  addition,  the  NIGC 
had  particular  background  review  responsibilities  for  key  management  contractor  of- 
ficials. The  gaming  management  contract  submittals  had  initially  been  before  the 
NIGC  in  August  1994.  Throughout  this  entire  time  period  throu^  the  approval  of 
all  documents-including  those  within  the  jurisdiction  of  the  Department  of  the  Inte- 
rior-then Executive  Director,  Fred  Stuckwisch,  supervised  and  directed  the  staff  of 
the  NIGC  in  the  carrying  out  of  their  respective  responsibilities.  Chairman  Monteau 
established  policy  for  the  staff  but  relied  on  the  Executive  Director  to  direct  the  staff 
on  their  day-to-day  responsibilities  . 

The  staff  for  the  NIGC  was  responsible  for  conducting  financial  analyses,  legal  re- 
view and  analysis  of  the  management  contract  and  collateral  documents.  In  addi- 
tion, the  staff  was  responsible  for  performing  certain  background  checks  on  key 
owners  and  management  officials  of  the  contractor.  Also,  the  NIGC  staff  was  respon- 
sible for  coordination  on  the  environmental  review  process  with  the  BIA  Eastern 
Area  Office.  The  BIA  was  the  lead  agency  on  the  environmental  approval  process. 

I  joined  the  NIGC  in  May  1995,  as  the  Special  Assistant  for  Congressional  and 
Intergovernmental  Affairs.  I  received  my  first  briefing  from  some  of  the  staff  of  the 
NIGC  on  the  Mohegan  project  the  middle  of  May.  Since  the  management  contract 
submittals  had  been  before  the  NIGC  since  August  1994,  the  various  tasks  to  be 
performed  by  the  NIGC  staff  were  in  progress.  My  role  in  the  process  involved  par- 
ticipation in  various  meetings  related  to  the  Mohegan  project,  working  with  the  staff 
so  that  necessary  meetings  between  the  staff,  representatives  of  the  Mohegan  Tribe 
and  representatives  of  the  management  contractor  took  place.  While  my  role  was 
important  to  the  overall  processing  of  tasks  within  the  NIGC,  it  was  not  my  respon- 
sibility to  provide  analysis  of  the  management  contract  document  content  nor  was 
it  to  recommend  any  changes. 

In  the  Spring  of  1996,  I  had  decided  that  it  was  time  for  me  to  seek  other  employ- 
ment. I  was  not  hired  as  a  career  civil  service  employee  of  the  NIGC.  My  profes- 
sional experience,  except  for  a  brief  2  year  period  in  1978  to  1980  when  I  was  with 
the  Office  of  the  Solicitor  for  the  Department  of  the  Interior,  was  that  of  working 
directly  with  Indian  tribeil  governments.  The  Mohegan  Tribal  government  and  I  ex- 
pressed mutual  interest  in  exploring  employment  opportunities.  Pursuant  to  the 
Ethics  in  Government  Act,  on  April  1,  1996,  I  recused  myself  from  matters  relating 
to  the  Mohegan  Tribe.  Finally,  on  September  23,  1996,  the  Mohegan  Tribal  govern- 
ment made  me  an  offer  of  employment,  I  accepted. 
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ator  Reid  are  not  only  unfounld  but  To  ZdZu.  "  ^^^^^^tions  made  by  Sen- 

oviX^t  h^eirin?';°'"°°  "'"''  ^  '^^''^  ^^^«^"°-  -^««d  by  Senator  Reid  at  the 
Sincerely, 

Thomas  R.  Acevedo 
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Mr.  Chairman,  members  of  the  Committee,  my  neune  is  Harold 
Monteau,  I  eun  Chairman  of  the  National  Indian  Geuning  Commission. 
With  me  today  on  the  panel  are  Associate  Commissioners  Tom  Foley 
and  Philip  Hogen.   This  a  particularly  historic  hearing  today. 
It  is  the  first  Senate  Committee  oversight  hearing  of  the 
National  Indian  Gaming  Commission  (NIGC)  since  its  establishment 
by  Congress  under  the  Indian  Gaming  Regulatory  Act  of  1988. 

BACKGROUND 

To  assist  you  in  understanding  the  NIGC,  let  me  briefly 
describe  the  history  of  the  passage  of  the  Indian  Gaming 
Regulatory  Act  of  1988,  and  the  creation  of  the  Commission  under 
that  Act.   Before  and  after  the  United  States  Supreme  Court 
decision  of  1987,  in  California  v.  Cabazon  Band  of  Mission 
Indians  (which  found  that  Indian  tribes  located  in  States  that 
otherwise  allow  gaming  have  a  right  to  conduct  gaming  on  Indian 
lands  unhindered  by  State  regulation)  several  versions  of  Indian 
gaming  legislation  were  considered  by  Congress  to  address  the 
Issues  surrounding  Indian  gaming.   In  an  attempt  to  balance  the 
competing  interests  of  the  Indian  tribes  and  the  States, 
Congress,  through  the  Indian  Gaming  Regulatory  Act,  set  up  the 
jurisdictional  framework  which  presently  governs  Indian  gaming. 

The  IGRA  classifies  Indian  gaming  into  three  categories  and 
designates  the  governmental  entity  or  entities  with  regulatory 
authority  for  each  category.   Class  I  geuning  is  gaming  conducted 
on  Indian  lands  at  traditional  ceremonies  and  celebrations. 
Regulatory  jurisdiction  for  class  I  is  retained  solely  in  the 
Indian  tribe.   Class  II  gaming  includes  bingo,  bingo  related 
games,  pull-tabs,  lotto,  punch-boards,  tip  jars,  instant  bingo 
and  other  games  similar  to  bingo  and  certain  non-banking  card 
games.   Primary  jurisdiction  for  regulatory  control  of  these 
class  II  gaming  activities  is  retained  by  the  Indian  tribes.   The 
National  Indian  Gaming  Commission,  however,  also  has  certain 
enforcement,  approval,  and  oversight  responsibilities  for  class 
II  gaming  as  further  discussed  in  this  testimony.   Class  III 
gaming  is  all  forms  of  gaming  that  are  not  class  I  or  II.   The 
regulation  of  Class  III  gaming  is  primarily  governed  by  the 
Tribal-State  compacting  process  set  out  in  the  IGRA. 

ENFORCEMENT 

Congress  delegated  certain  enforcement  authority  to  the 
Commission  to  take  actions  against  violations  of  the  Indian 
Gaming  Regulatory  Act,  the  Commission's  regulations  and 
violations  of  the  tribal  ordinances  which  are  approved  by  the 
Commission.   Violations  are  addressed  through  the  Commission's 
authority  to  issue  closure  orders  and  impose  and  collect  civil 
fines. 

In  contrast  to  the  early  years  of  the  Commission,  during 
which  regulatory  development  and  management  contract  approval 
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were  necessarily  emphasized,  during  my  tenure  at  the  Commission, 
we  have  turned  our  focus  to  enforcement  activities.   This  is  the 
result  of  the  tremendous  growth  of  Indian  geuning  in  recent  years 
and  the  natural  evolution  of  the  NIGC  from  its  regulation 
promulgation  phase  to  one  of  monitoring,  compliance  and 
enforcement . 

When  the  IGRA  was  enacted,  it  was  not  contemplated  that 
Indian  geuning  would  be  so  successful  and  that  it  would  grow  so 
quickly.   However,  the  uncertainties  of  the  law  pre-IGRA  were 
somewhat  resolved  by  passage  of  the  Act,  resulting  in  tribes  who 
had  been  uncertain  about  entering  into  the  gaming  arena  deciding 
to  begin  gaming  operations.   Today,  there  are  184  Indian  tribes 
with  257  gaming  facilities  located  on  their  lands.   This  has 
caused  an  increase  in  regulatory  expectations  of  the  Commission 
by  the  both  the  public  and  private  sectors  without  a  concomitant 
increase  in  the  NIGC's  budget,  authority  or  staff. 

Consequently,  I  have  reorganized  the  Commission  with  a 
greater  emphasis  of  NIGC  resources  on  enforcement 
responsibilities.   Until  recently,  the  Commission  had  field 
representatives  who  spent  the  majority  of  their  time  performing 
background  investigations  or  serving  as  liaisons.   Now  I  have 
developed  a  strong  Enforcement  Division  consisting  of  the 
Director  of  Enforcement  and  field  investigators.   The  largest 
percentage  of  the  NIGC  staff  is  now  under  the  authority  of  the 
Director  of  Enforcement.   Consequently,  during  the  last  nine 
months  the  Commission  has  opened  nineteen  (19)  new  enforcement 
matters.   This  number  far  exceeds  the  total  number  of  enforcement 
matters  opened  in  the  previous  three  years  of  the  Commission's 
operation.   The  enforcement  matters  address  a  wide  range  of 
issues  including  gaming  facilities  operating  without  a  tribal 
license,  gaming  operations  failing  to  perform  background 
investigations  on  key  employees  and  primary  management  officials, 
facilities  engaging  in  illegal  pull-tab  sales,  operating  gaming 
on  lands  which  do  not  meet  the  Act's  definition  of  Indian  lands, 
operating  class  III  games  without  a  Tribal-State  compact, 
management  by  contractors  without  approved  management  contracts, 
individually-owned  gaming  operations  failing  to  make  the  required 
payments  to  the  tribe  which  licensed  them,  and  gaming  facilities 
maintained  in  a  manner  which  could  threaten  the  health  and  safety 
of  the  public. 

As  an  example  of  the  enforcement  actions  we  have  taken,  we 
can  look  to  the  State  of  California  and  the  many  enforcement 
actions  we  have  pursued  there.   In  December  1994,  The  NIGC 
disapproved  a  management  contract  between  the  Morongo  Band  and 
Great  Western  Casino  on  the  grounds  that  the  contractor  was 
leasing  class  III  gaming  devices  to  the  casino  and  obtaining 
excessive  gaming  revenues  through  this  arrangement.   That  action 
was  stayed  by  federal  court  order  because  of  a  pending  parallel 
criminal  proceeding.   That  criminal  action  is  still  pending.   In 
another  case,  the  NIGC  brought  an  action  against  American  Casino 
Enterprises  for  operating  a  gaming  operation  without  an  approved 
management  contract.   As  a  result  of  that  action,  the  company 
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paid  a  fine  of  $500,000.  Recently,  the  Commission  issued  a 
notice  of  violation  to  the  Mooretown  Rancheria  for  operating 
without  a  gaming  ordinance.   This  action  resulted  in  a  $30,000 
fine.   The  Commission  also  issued  three  other  notices  of 
violation  for  operating  without  a  geuning  ordinance,  failing  to 
conduct  background  investigations,  and  operating  in  a  manner 
which  could  threaten  the  health  and  safety  of  the  public. 

In  one  of  the  closure  actions  in  California,  violence  had 
erupted  between  rival  factions  over  control  of  the  tribal 
government  and  over  a  small  geuning  facility  on  the  Elem  Rancheria 
in  northern  California.   I  believed  that  the  closure  of  the 
facility  would  prevent  further  injury  and  harm  to  the  Rancheria 
membership  and  provide  some  measure  of  stability  on  the 
Rancheria,  while  the  issues  surrounding  the  control  of  tribal 
government  were  resolved.   I  also  called  upon  the  Bureau  of 
Indian  Affairs  Law  Enforcement  progreun  to  lend  assistance  to 
local  law  enforcement  authorities  in  diffusing  the  situation. 
They  responded  overnight  and  further  violence  was  abated. 

Our  enforcement  actions  in  California  have  been  complicated 
by  two  related  cases  which  affect  gaming  in  that  state.   One  of 
these  cases  is  Pnnigpy  Rancheria  v.  Wilson,  a  case  currently  on 
appeal  to  the  9th  Circuit  Court  of  Appeals,  and  Western-Telecon 
V.  California  State  Lottery  .  a  case  recently  decided  by  the 
California  Supreme  Court.   Both  of  these  cases  involve  the 
question  of  the  scope  of  gaming  authorized  in  the  State  of 
California.   The  Rumsey  Court  has  stayed  its  order  until  it  has 
reviewed  the  briefs  filed  with  the  Court  following  the  Western- 
Telecon  decision.   While  these  cases  have  been  pending  in 
California,  the  United  States  Attorneys  have  elected  not  to 
prosecute  tribal  geuning  operations  for  violations  of  the  Gambling 
Devices  Act  (Johnson  Act) . 

In  five  situations  the  Commission  found  it  necessary  to 
exercise  its  most  severe  penalty,  closure  of  a  gauning  facility. 
In  other  situations  in  Minnesota,  Texas,  Oklahoma,  Washington, 
New  York,  North  Dakota,  California,  Idaho,  and  Wisconsin,  the 
NIGC  has  issued  closure  warnings  in  order  to  bring  operators  into 
compliance. 

In  another  closure  action,  the  Santee  Sioux  Tribe  of 
Nebraska  was  offering  class  III  gaming  without  an  approved 
Tribal-State  compact.   The  Santee  had  been  in  litigation  with  tha 
State  of  Nebraska.   However,  this  litigation  was  dismissed  after 
the  Supreme  Court  decision  in  Seminole. 

The  Santee  action  demonstrates  the  difficulty  in  bringing 
what  appeared  to  be  a  straight-forward  enforcement  action  and 
having  a  closure  order  enforced.   The  Santee  enforcement  action 
commenced  following  Commission  discussions  with  the  United  States 
Attorney  for  the  District  of  Nebraska.   Thereafter,  in  April 
1996,  I  issued  a  Notice  of  Violation  and  Order  of  Temporary 
Closure  to  the  Santee  Sioux  Tribe  for  operating  a  class  III 
gaming  operation  without  a  Tribal-State  compact.   Upon  the 
issuance  of  the  closure  order,  the  gaming  operation  was  required 
to  cease  operating.   The  Tribe  requested  an  expedited  hearing  as 
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provided  by  NIGC  regulations.   At  that  hearing,  the  Tribe 
presented  evidence  of  the  fail\ire  of  the  Governor  of  the  State  of 
Nebraska  to  negotiate  a  compact  in  good  faith  and  the  poor 
economic  conditions  of  the  reservation.   During  this  hearing 
process  the  Chairman  issued  a  temporary  stay  of  the  closure 
order . 

On  May  1,  I  issued  a  Revised  Temporary  Closure  Order  and  on 
May  2,  I  determined  that  the  equitable  arguments  put  forth  by  the 
Tribe  failed  to  provide  an  adequate  legal  basis  for  rescission  of 
the  closure  order.   I  ordered  the  gaming  operation  closed,  and 
the  Santee  Sioux  Tribe  closed  the  facility  on  May  6,  1996. 

The  Tribe  then  filed  an  appeal  to  the  full  Commission. 
Dviring  the  pendency  of  the  appeal,  the  Tribe  filed  an  injunction 
action  against  the  NIGC  and  other  federal  agencies  and  officials 
in  the  United  States  District  Court  for  the  District  of  Nebraska 
and  reopened  its  casino  in  violation  of  the  temporary  closure 
order.   After  consultation  with  the  United  States  Attorney  for 
the  District  of  Nebraska,  the  United  States  filed  its  own  action 
against  the  Santee  Sioux  Tribe  seeking  to  enjoin  the  Tribe  from 
operating  its  class  III  casino  in  violation  of  the  closure  order. 
On  July  10th,  the  Federal  court  dismissed  both  the  Tribal  action 
and  the  Federal  closure  action.   The  Tribe's  action  was  dismissed 
for  failure  to  exhaust  the  administrative  remedies  provided  by 
the  IGRA  and  NIGC  regulations,  and  the  federal  action  was 
dismissed  on  the  grounds  that  the  United  States  was  not  entitled 
to  civil  injunctive  relief  to  enforce  the  closure  order.   The 
United  States  has  filed  a  motion  for  reconsideration  of  the 
Court's  dismissal  of  the  federal  enforcement  action.   This  motion 
is  currently  pending  before  the  court.   The  Tribe  continues  to 
operate  the  facility  during  the  pendency  of  the  federal  action. 

This  particular  case  illustrates  the  difficulties  which  can 
be  encountered  in  a  closure  action.   Bringing  such  an  action 
severely  impacts  the  limited  resources  of  the  Commission.   The 
Santee  closure  action  required  the  work  of  a  field  investigator, 
the  Director  of  Enforcement,  and  three  attorneys  to  handle  the 
administrative  action  and  to  assist  the  United  States  Attorney  in 
the  judicial  proceedings.   Therefore,  the  Commission  has  had  to 
be  mindful  of  its  limited  resources  and  staff  when  it  considers 
its  enforcement  priorities.   Protracted  litigation  is  assured  in 
almost  all  such  situations. 

In  addition  to  direct  enforcement  actions,  the  Commission 
also  seeks  voluntary  compliance  in  a  variety  of  ways.   It  issues 
bulletins  and  letters  notifying  tribes  and  other  gaming  entities 
of  their  responsibilities  under  IGRA,  such  as  the  requirement  to 
provide  the  Commission  with  audits,  the  requirement  that  banking 
card  games  can  be  played  only  under  a  tribal-state  compact,  and 
the  requirement  to  allow  the  play  of  pull-tabs  only  in  the  same 
location  as  bingo.   We  provide  advisory  opinions  on  whether  games 
fall  within  the  class  II  or  class  III  category  and  issue  letters 
to  parties  if  contracts  submitted  to  the  NIGC  include  prohibited 
gaming  activities.   All  of  these  approaches  encourage  voluntary 
compliance  as  well  as  assist  tribal  gaming  commissions  in  their 
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compliance  efforts. 

The  NI6C  also  relies  upon  both  formal  and  informal 
networking  to  carry  out  its  responsibilities.   We  work  with 
tribal  gaming  commissions  and  tribal  law  enforcement  as  well  as 
state  getming  commissions  and  state  law  enforcement  where  the 
states  are  involved  pursuant  to  a  tribal-state  compact.   The  NIGC 
also  utilizes  and  cooperates  with  many  agencies  within  the 
federal  government  including  the  individual  U.S.  Attorneys  around 
the  covintry,  the  FBI,  the  U.S.  Marshals,  the  Department  of  the 
Treasury,  the  IRS,  the  Justice  Department  (headquarters),  the 
Solicitor  General,  the  Department  of  the  Interior  and  the  Bureau 
of  Indian  Affairs.   We  have  also  participated  in  conferences  with 
state  Governors  and  Attorneys  General  to  discuss  their  issues. 

TRIBAL  BACKGROUND  INVESTIGATIONS  AND  MANAGEMENT 

CONTRACTS 

Under  the  IGRA  the  Commission  is  responsible  for  approving 
tribal  gaming  ordinances  and  processing  tribal  background 
investigations  of  gaming  employees.   In  fulfilling  these 
obligations,  the  Commission  has  approved  227  gaming  ordinances 
for  221  tribes.   As  part  of  the  background  investigations,  tribes 
must  complete  a  criminal  history  check  of  each  key  employee  and 
primary  management  official  by  requiring  the  fingerprinting  of 
each  employee  required  to  undergo  a  background  investigation. 
One  hundred  thirty-fovir  (134)  Indian  tribes  have  entered  into 
Memoranda  of  Understanding  with  the  NIGC  for  the  purpose  of 
processing  fingerprint  cards.   In  addition,  84  Indian  tribes  are 
currently  submitting  fingerprint  cards  for  processing.   As  a 
result,  the  NIGC  processes  monthly  approximately  1200-1300 
fingerprint  cards.   The  Commission  currently  has  over  36,000 
records  on  individuals  in  its  database. 

In  an  effort  to  cope  with  the  significant  volume  of  tribal 
background  investigations,  the  Commission  has  recently  engaged  in 
a  pilot  project  to  streamline  the  filing  of  applications  and 
reports.   This  project  will  be  tested  for  the  next  six  months  and 
will  involve  20  Indian  tribes  who  are  in  full  compliance  with  the 
background  investigation  requirements.   Under  this  pilot  project, 
each  participating  tribe  will  be  allowed  to  maintain  on-site 
employee  applications  for  tribal  licensing  rather  than  submitting 
those  applications  to  the  NIGC.   Those  participating  tribes  will 
still  be  required  to  submit  to  the  NIGC  a  copy  of  the 
"investigative  report"  and  "suitability  determination",  along 
with  a  list  of  all  employees  whose  background  investigations  have 
been  completed  and  for  whom  a  suitability  determination  for 
licensing  has  been  made.   The  fingerprint  cards  will  continue  to 
be  processed  through  the  NIGC  or  the  states. 

There  exists  a  general  misconception  that  Congress  vested 
the  NIGC  with  the  responsibility  for  conducting  background 
investigations  on  all  persons  and  entities  involved  in  management 
contracts  and  in  Indian  gaming  generally.   However,  under  the 
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present  statutory  scheme  Congress  has  vested  this  responsibility 
to  a  large  extent  in  the  tribes  and  the  states.   While  the  NIGC 
reviews  and  comments  on  tribal  investigations  and  conducts 
investigations  of  class  II  contractors,  it  was  anticipated  in  the 
IGRA  that  states  would  conduct  the  background  investigations  for 
Class  III  geuning. 

Moreover,  under  Section  2710d(9)  of  the  Act,  the  Commission 
cannot  charge  a  fee  to  the  contractors  for  the  purpose  of 
conducting  a  background  investigation  when  the  contract  is  for 
class  III  only.   These  limitations  are  consistent  with  the 
overall  scheme  of  the  Act,  that  is  class  III  gaming,  including 
background  investigations,  is  generally  controlled  by  a  Tribal- 
State  compact.   The  limitations  do,  however,  create  the  potential 
of  inconsistent  results  when  compared  with  Class  II  management 
contract  approval  authority. 

The  Commission  also  has  the  responsibility  of  approving 
management  contracts  for  both  class  II  and  III  geuning  on  Indian 
lands.   Prior  to  the  establishment  of  the  NIGC  and  it -becoming 
operational  in  1993,  the  Bureau  of  Indian  Affairs  was  vested  with 
responsibility  of  approving  management  contracts.   Beginning  in 
February  1992,  the  Commission  assumed  the  responsibility  for 
management  contract  approval.   Since  then  the  Commission  has 
approved  22  contracts  and  disapproved  16  contracts.   The 
Commission  currently  has  22  management  contract  submittals  before 
it  for  review.   In  addition,  since  1992  the  Commission  has 
received  14  amendments  to  management  contracts.   The  Commission 
has  approved  7  amendments,  disapproved  2  amendments,  and  2  have 
been  withdrawn. 

The  Commission  is  frequently  asked  to  review  other  contracts 
affecting  the  operation  of  class  II  and  III  gaming.   These 
contracts  include  financing  agreements,  lease  agreements, 
employment  agreements,  consulting  agreements,  slot-route 
agreements  and  employee  lease  agreements.   All  contracts  are 
reviewed  to  see  if  they  constitute  a  "management  contract", 
thereby  requiring  Commission  approval.   In  addition,  those 
agreements  which  are  not  "management  contracts"  are  forwarded  to 
the  Bureau  of  Indian  Affairs  for  review  as  to  the  applicability 
of  25  U.S.C.  S  81-   The  Commission  is  presently  reviewing  its 
policy  with  regard  to  the  so-called  "slot-route"  or  "machine- 
leasing  agreements"  because  of  the  potential  for  abuse  of  these 
types  of  agreements.   It  may  be  relatively  easy  to  "manage"  the 
gaming  operations  under  the  guise  of  these  types  of  agreements. 

RESOURCES 

The  anticipated  budget  for  the  Commission  for  Fiscal  Year 
1997  is  4.22  million  dollars.   Of  this  amount,  only  1  million 
dollars  is  from  appropriated  dollars.   The  rest  of  the  funds 
comes  from  fees  paid  by  the  tribes  and  contractors.   Under  the 
provisions  of  the  IGRA,  the  Commission  is  authorized  to  receive 
annual  appropriations  from  Congress  of  1.5  million  dollars.   In 


57 


addition  to  the  appropriations,  the  Conmission  is  authorized  to 
impose  annual  assessments  of  no  less  than  0.5%  of  gross  revenues 
of  the  first  1.5  million  dollars  of  gross  revenues  on  class  II 
gaming  operations.   Class  III,  which  generates  far  greater 
revenues  than  class  II  gzuning,  is  not  assessed  because  such 
assessments  are  not  authorized  in  the  IGRA.   The  Commission 
spends  the  largest  part  of  its  resources  addressing  class  III 
related  or  class  II  and  III  combined  activities  despite  the  fact 
that  only  class  II  operations  are  assessed. 

When  the  Commission  was  first  established,  it  promulgated 
regulations  to  implement  the  class  II  fee  assessment  provisions 
of  the  IGRA  and  began  collecting  fees  in  1991.   These  revenues 
were  deposited  with  the  United  States  Treasury  for  future  use  by 
the  Commission.   The  Commission  sought  and  obtained  an  amendment 
to  the  IGRA  (codified  at  25  U.S.C.  S  2717a)  authorizing  the 
Commission  to  carry  over  unused  fee  assessments.   For  the  first 
two  years,  the  NIGC  built  up  a  surplus  of  fees.   However,  since 
fiscal  year  1993,  the  Commission  has  been  using  the  surplus  fees 
to  supplement  its  budget.   Without  these  surplus  fees,  the 
Commission  would  have  been  limited  to  operating  on  a  budget  of 
2.5  million  dollars  annually. 

The  problem  for  the  Commission  is  that  the  before  mentioned 
carry-over  fee  assessment  funds  could  be  exhausted  during  fiscal 
year  1998. 

There  are  approximately  257  Indian  gaming  operations  in  the 
United  States.   Although  the  role  of  the  Commission  is  not  that 
of  day-to-day  regulation  of  these  geuning  facilities,  the  IGRA 
does  vest  oversight  authority  in  the  Commission  over  these 
operations.   Even  when  the  role  of  the  tribes  and  the  states  is 
tetken  into  account  for  class  III  regulation,  the  Commission's 
staff  is  not  large  enough  to  adequately  meet  its  current 
statutory  obligations. 

By  way  of  comparison,  the  State  of  Arizona  exercises 
regulatory  function  over  17  gaming  operations  with  a  budget  of  4 
million  dollars.   The  State  of  Nevada  regulates  400  operations 
with  a  budget  of  20  million  dollars.   Clearly,  the  Commission 
needs  some  relief  from  the  present  cap  imposed  on  it  by  the  Act. 

NEW  INmATIVES 

In  addition  to  the  overall  reorganization  of  the  Commission 
and  the  background  investigation  pilot  project,  the  Commission 
has  started  a  variety  of  new  initiatives.   Most  importantly,  we 
are  now  emphasizing  our  enforcement  activities.   This  is  probably 
the  most  important  step  we  can  take  as  a  regulatory  agency.   We 
are  increasing  and  improving  our  records  and  physical  security 
and  improving  our  information  storage  and  retrieval  capabilities. 
As  Chairman,  I  am  delegating  certain  authority  to  others  and 
seeking  to  streamline  our  processes  to  eliminate  bureaucratic 
obstacles  and  to  place  more  responsibility  in  the  staff  and  the 
other  Commissioners.   Commissioner  Hogen  will  also  present 
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testimony  on  the  role  of  the  Associate  Commissioners.   Finally, 
the  Commission  is  proceeding  to  contract  with  outside  agencies 
and  the  private  sector  to  provide  services  which  our  small  staff 
cannot  provide.   For  example,  the  Office  of  Personnel  Management 
will  now  be  conducting  large  segments  of  our  background 
investigations,  and  a  private  contractor  will  provide  the 
necessary  technical  expertise  for  environmental  and  health  and 
safety  compliance.   We  are  also  exploring  the  use  of  contractors 
to  compile  background  information  that  is  a  matter  of  public 
record. 


LEGISLATIVE  AMENDMENTS 


The  Commission  is  on  record  with  this  Committee  in  support 
of  legislation  proposed  by  the  Committee  (S.487)  which  would 
establish  Federal  minimum  regulatory  standards.   The  Commission 
again  reaffirms  its  support  for  this  concept.   These  standards 
proposed  in  the  legislation  will  provide  uniformity  while  still 
recognizing  and  supporting  the  concept  that  primary  regulation 
for  class  II  gaming  remains  with  the  tribes  and,  in  the  case 
where  a  Tribal-State  compact  is  in  place,  with  the  tribe  and  the 
state . 

Although  the  IGRA  limits  the  scope  of  Commission  involvement 
in  class  III  gaming  activities,  the  Commission  has  quite 
necessarily  found  itself  dedicating  more  and  more  of  its  time  and 
resources  to  activities  involving  this  class  of  gzuning.   For 
example,  the  Commission  has  conducted  enforcement  actions  against 
contractors  that  were  managing  class  III  facilities  without  an 
approved  "management  contract . "  These  kinds  of  enforcement 
actions  are  time  consvuning  and  expensive  to  carry  out.   In 
addition  to  the  specific  example  just  referenced,  the  majority  of 
the  Commission  enforcement  actions  discussed  in  this  testimony 
concern  class  III  operations.   As  a  consequence,  the  Commission 
supports  the  provision  in  S.487  that  would  authorize  the  NIGC  to 
collect  fees  from  class  III  gaming  revenues  and  increase  the  cap 
to  twenty-five  million  dollars. 

Under  the  IGRA,  the  NIGC  is  only  authorized  to  conduct  a 
background  investigation  on  a  person  or  entity. with  a  financial 
interest  in  a  management  contract.   The  NIGC  has  informed  the 
Committee  in  previous  hearings  of  our  support  for  expanding  the 
Commission's  authority  to  scrutinize  the  background  of  any  person 
or  entity  with  a  financial  interest  in  a  gaming  related  agreement 
with  an  Indian  tribe.   S.487  would  vest  the  Commission  with  that 
authority.   However,  the  NIGC  offers  to  work  with  the  Committee 
in  arriving  at  language  that  would  insure  that  Federal  minimum 
standards  for  background  checks  are  adhered  to  and  would  give  the 
NIGC  authority  to  step  in  when  violations  occur.   This  could  be 
done  without  duplication  of  tribal  and  tribal-state  background 
investigations,  unless  the  NIGC  found  it  necessary  to  conduct  an 
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independent  federal  background  check. 

The  NIGC  should  be  given  the  authority  to  conduct  background 
investigations  and  suitability  determinations  in  the  "pre- 
certification"  process  of  bonafide  management  contractors. 
However,  there  is  :a  concern  that  to  also  require  NIGC  approval  or 
pre-certification  for  every  geuning  related  contractor  or  vendor 
would  in  most  instances  duplicate  the  corresponding  efforts  of 
the  tribes  and  the  states.   Moreover,  it  would  tie  up  the 
resources  of  the  NIGC  which  would  be  better  used  for  monitoring, 
compliance  and  enforcement  of  Federal  minimum  standards. 

There  should,  however,  be  a  filing  requirement  for  tribal 
and  tribal-state  background  checks  with  the  NIGC.   Also,  the  NIGC 
should  have  the  authority  to  deny  the  individuals  participation 
in  Indian  geuning  based  on  information  submitted  or  on  the  NIGC ' s 
own  information.   The  NIGC,  where  good  cause  exists,  should 
conduct  its  own  background  investigation  and  make  its  own 
suitability  determination. 

The  Commission  supports  the  new  requirements  for 
Commissioners  but  encourages  the  Committee  to  re-examine  the 
deletion  of  the  requirement  that  two  of  the  Commissioners  should 
be  tribal  members.   It  is  important  to  remember  that  the 
distinction  for  requiring  tribal  membership  for  two  of  the  three 
Commissioners  is  based  on  the  political  distinction  of  Indian 
tribal  governments  pursuant  to  treaties  with  the  United  States, 
the  Constitution  of  the  United  States  and  Federal  statutes.   It 
is  not  a  race-based  distinction. 

The  Commission  also  supports  the  amendment  that  requires 
Presidential  appointment  and  Senate  confirmation  of  all 
Commissioners.   The  Commission  likewise  supports  the  increased 
authority  vested  in  the  Associate  Commissioners  viz-a-viz  the 
Chairman. 

This  concludes  my  prepared  remarks.   I  would  be  happy  to 
answer  any  questions  from  the  Committee. 
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BIOGRAPHY  OF  SXROJJ3   A.  MOMTEAU 

Harold  A.  Monteau  was  confirmed  by  the  United  States  Senate  as 
Chairman  of  the  National  Indian  Gaming  Commission  in  October  of 
1994.   President  Clinton  appointed  Mr.  Monteau  to  serve  a  three 
year  term  as  Chairman  of  the  Commission.   In  this  capacity  Mr. 
Monteau  is  responsible  for  the  oversight  and  limited  regulation 
of  Indian  gaming  operations. 

Mr.  Monteau  has  extensive  experience  in  federal /indiein  law.   He 
served  as  the  National  Tribal  Coordinator,  Joint  Tribal/ 
Depeirtment  of  the  Interior/  BIA  Task  Force  on  BIA  Reorganization 
from  1991  to  1994.   He  was  a  partner  in  a  law  firm  in  Great 
Falls,  Montana  which  specializes  in  federal/ Indian  law  practice. 
In  addition,  he  served  as  the  attorney  for  his  tribe,  the 
Chippewa  Cree  Tribe  and  as  attorney  for  the  Salish  &  Kootenai 
Tribes. 

Mr.  Monteau  was  appointed'  by  the  Governor  of  the  State  of  Montana 
to  the  Montana  Gaming  Advisory  Council,  1989/1990.   He  was  a 
board  member  for  Montana  Human  Rights  Network  from  1992  to  1994. 
Mr.  Monteau  is  and  has  been  a  member  and  served  in  various 
capacities  in  organizations  which  conduct  activities  for  and  on 
behalf  of  Indian  tribes. 

Mr.  Monteau  is  a  1986,  graduate  of  the  University  of  New  Mexico 
School  of  Law.   He  is  a  graduate  with  a  M.A.  ED.,  Ed.  Admin.,  May 
of  1977,  from  the  University  of  South  Deikota.   He  is  also  a 
graduate  of  Northern  Montana  College  with  a  B.S.  Elementary  Ed., 
1975.   He  was  a  teacher,  coach  and  school  administrator  prior  to 
entering  the  study  of  law. 

Mr.  Monteau  is  admitted  to  practice  in  the  State  Courts  of 
Montana,  the  United  States  District  Court,  Montana,  the  9th 
Circuit  Court  of  Appeals  and  in  several  Tribal  Courts. 

Mr.  Monteau 's  experience  in  the  Indian  gaming  arena  began  in 
1987,  when  he  represented  the  Salish  &  Kootenai  Tribes  during  the 
passage  of  S.  555,  which  became  the  IGRA.   He  has  represented 
tribal  governments  in  gaming  matters  and  participated  in  the 
Senate  Committee  on  Indian  Affairs  tribal/state  negotiations  on 
proposed  amendments  to  the  IGRA  in  1993/1994.   He  was  a 
representative  of  the  Montana-Wyoming  Tribes  in  that  process. 
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Tom  Foley  was  appointed  by  President  Clinton  and  Secretary  of  the  Interior,  Bruce 
Babbitt  to  serve  as  Commissioner,  National  Indian  Gaming  Commission.  Commissioner 
Foley  was  sworn-in  to  serve  a  three-year  term.  At  the  swearing-in  ceremony. 
Secretary  Babbitt  said,  "  Tom  Foley's  excellent  background  and  experience  in  Criminal 
Justice  will  be  a  great  asset  to  the  NIGC." 

The  National  Indian  Gaming  Commission  was  created  by  Congress  in  1988  to 
regulate,  set  standards,  and  monitor  certain  gaming  activities  on  Indian  lands. 

A  native  of  Minnesota,  Commissioner  Foley  has  distinguished  himself  as  a  public 
servant  in  that  state.  He  served  4  terms  as  County  Attorney,  Ramsey  County, 
Minnesota.  Before  that,  he  served  as  Deputy  Commissioner  of  the  Administrative  and 
Management  Division  of  the  Minnesota  Department  of  Corrections,  and  as  a  Special 
Assistant  Attorney  General  for  the  State  of  Minnesota.  In  1991,  he  represented  the 
City  of  St.  Paul  in  a  case  before  the  United  States  Supreme  Court. 

Commissioner  Foley  has  been  active  in  Minnesota  politics.  He  was  the  State  co-chair 
of  the  1992  Clinton/Gore  campaign  and  the  Minnesota  Camjsaign  for  Bill  Clinton.  He 
was  the  founding  president  of  the  Minnesota  Democratic  Leadership  Council  and  ran 
for  a  seat  in  the  U.S.  Senate  in  1994.  He  also  worked  on  President  Clinton's 
Transition  Team  in  1 992. 

Commissioner  Foley  has  been  active  in  a  number  of  other  areas.  He  served  for  a 
number  of  years  on  the  Board  of  Directors  of  the  Salvation  Army.  In  1991,  he  led  a 
human  rights  mission  to  Albania  to  review  criminal  justice  and  human  rights  issues. 
He  was  a  member  of  the  Minnesota  Governor's  Select  Committee  on  the  Impact  of 
Drugs  on  Crime,  Education,  and  Social  Welfare  in  1989.  Since  1983,  he  has  served 
as  Chairman  of  Minnesota  Elected  Officials  for  Soviet  Jewry.  In  1991,  he  went  on  a 
fact-finding  mission  to  Moscow  to  assist  Russian  refuseniks.  He  also  served  on  the 
Attorney  General's  Task  Force  on  Prevention  of  Violence  Against  Women. 

In  1979,  Commissioner  Foley  created  the  first  family  violence  specialized  prosecution 
unit  in  the  State  of  Minnesota,  a  model  for  others  of  its  kind. 

As  elected  prosecutor  of  Ramsey  County,  Commissioner  Foley  served  on  the  Board 
of  Directors  of  the  National  District  Attorneys  Association  from  1979  to  1995.  He 
was  elected  Vice  President  of  that  organization  in  1982.  Commissioner  Foley  also 
served  as  President  of  the  Minnesota  County  Attorneys  Association. 

Commissioner  Foley  holds  both  Bachelors  and  Law  degrees  from  the  University  of 
Minnesota. 

He  has  2   children,  Jordan  and  Mitchell. 
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MATIONAL  INDIAN  GAMING  CMOaSSION 

SOURCES  AND  USES  OF  REVENUES 
(dollars  in  thousands) 

1996  1997  1998 

Estimate  Estimate  Estimate 

Sources  of  revenues: 

impropriations  $  1,000  1,000  1,000 

Fees  1,500.  1,500  1,500 

Reimbursements  for  finger- 
printing and  background 
investigations  492       750       700 


2,992 

3,250 

3,200 

Uses  of  revenues: 

Operating  expenses 

4,000 

4,500 

3,650 

Net  revenues  (expenses)  (1,008)    (1,250)    (   450) 


Revenues  received  but  not  used 
in  prior  years: 

Beginning  of  period  2,714      1,706       456 


End  of  period  $  1,706        456 
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NATIONAL  INDIAN  GAMING  COMMISSION 
Meuiagement  Contracts  in  Process 

New  Contracts 


Modoc  Tribe  of  OkleQioma 

Weunpanoag  Tribe  of  Gay  Head 

Squaxin  Island  Tribe 

Poarch  Band  of  Creek  Indians 

St.  Regis  Mohawk  Tribe 

Eastern  Band  of  Cherokee 

Narragemsett  Indian  Tribe 

Seminole  Tribe 

Tonkawa  Tribe  of  OkleOioma 

Pokagon  Band  of  Potawatomi 

Little  Traverse  Bay 

Miami  &  Modoc  Tribes  of  OK 

Sac  and  Fox  Nation  of  OK 

EWIIAAPAAYP  Band 

Prairie  Band  of  Potawatomi 

United  Keetoowah  Band 

St,  Regis  Mohawk  Tribe 

Miami  Tribe  of  OK 

Sac  &  Fox  Nation  of  Missouri 


Butler  National 

CHC  Management  Corp. 

Foxwoods  Mcmagement  Compemy 

Heurrzkh's  Alabama  Corporation 

President  R.C.-  St. Regis  Mgmt. 

Kenneth  W.  Cuthbertson 

Capital  Development  Gauning 

Martin  R.  Johns 

Centrum  X  Corporation 

Harxah's  Southwest  Michigan 

North  American  Sports  Mgmt. 

Butler  National 

Foxfire,  Incorporated 

Native  American  Investments 

Harrzih's  Kansas 

Sunbelt  Geuning 

Mohawk  Management,  L.L.C. 

Butler  National 

Michels  Development  Company 


Secretary  Approved  Contracts 


Forest  County  Potawatomi 
White  Earth  Band  of  Chippewa 
Three  Affiliated  Tribes 


Omni  Bingo 

Gaming  World  International 

Bruce  H.  Lien  Company 


I 
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National  Phinp  n.  Hogen 

Indian  commissioner 

Gaming 
Commission 

Testimony  of  Associate  Commissioner  Philip  N.  Hogen  before 

the  Senate  Committee  on  Indian  Affairs 
Oversight  Hearing  of  the  National  Indian  Gaming  Commission 

October  2,  1996 

I  am  Phil  Hogen  from  South  DeJcota.  I  have  been  a  member 
of  the  National  Indian  Geuning  Commission  (NIGC)  since  my 
appointment  by  Interior  Secretary  Babbitt  on  December  1,  1995. 
I  concur  with  the  statement  Chairman  Monteau  has  presented  on 
behalf  of  the  Commission.  I  think  it  truly  reflects  the 
sxibstantial  and  effective  efforts  our  Commission  has  made  in 
the  regulation  of  Indian  gaming,  and  suggests  appropriate 
steps  which  would  make  the  Commission  more  effective. 

Additionally,  however,  I  would  like  to  tedce  this 
opportvinity  to  share  with  the  Committee  some  of  my 
observations  and  thoughts,  formulated  during  the  brief  time  I 
have  been  privileged  to  serve  on  the  Commission,  and  to 
describe  what  I  believe  is  the  mission  of  the  Commission,  and 
what  I  perceive  as  the  appropriate  role  of  a  member  of  this 
Commission. 

In  overseeing  the  way  the  National  Indian  Gaming 
Commission  is  performing  the  tasks  assigned  it  by  the  Indian 
Gaming  Regulatory  Act  I  believe  it  is  first  necessary  to  have 
an  understanding  of  the  Indian  gaming  industry  which  the 
Commission  is  to  help  regulate.  I  would  like  to  first  comment 
on  the  nature  and  state  of  that  industry. 

It  is  very  easy  to  misunderstand  the  impact  of  the 
dynamic  development  of  the  Indian  gaming  industry  and  its 
magnitude  amd  significance  to  tribal  economic  development. 


1441  L  Street,  N.W.  9th  Floor  Washington,  O.C.    20005  Tel.:  202-632-7003  Fax:  202-632-  7066 
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Limited  tribal  partielpation  in  aaalna 

In  attempting  to  evaluate  Indian  gaming  and  Its  regulation, 
certain  factors  must  constantly  be  kept  In  mind.  The  thread  which 
runs  through  all  these  factors  Is  the  vast  diversity  eonong  the  many 
tribes  and  their  reservations.  Some  of  the  most  Important  factors 
to  consider  are: 

First,  not  all  Indian  tribes  are  Involved  In  gaming.  Some, 
for  philosophical  and  cultural  reasons  have  chosen  not  to  engage  In 
gaming.  Some  have  an  Interest  and  desire  to  engage  In,  and  profit 
from  this  economic  development,  but  for  sound  economic  reasons — 
often  because  of  their  geographic  location  with  respect  to  a  viable 
market  for  geunlng — cannot.  Some  may  have  an  Interest  and  desire 
to  engage  In  gaming,  and  have  proximity  to  a  viable  market,  but 
find  that  the  market  Is  already  being  adequately  filled  by 
competitors — Indian  and  non-Indian  alike — and  they  lack  the 
wherewithal  to  enter  such  a  competitive  market.  Some  have 
attempted  to  engage  In  gaming,  but  have  found  It  unprofitable,  and 
have  discontinued  those  efforts.  Some  tribes,  of  course  find 
themselves  In  States  which  prohibit  gaming,  and  they  cannot 
therefore  engage  In  geunlng  under  the  Indian  Gaming  Regulatory  Act 
(IGRA) . 

DivTse  opportunities 

Secondly,  among  those  tribes  successfully  engaged  In  gaming, 
there  Is  no  direct  or  proportional  relationship  between  the  size  of 
the  tribal  membership  (on-reservatlon  and/or  off-reservation)  or 
the  size  of  the  reservation,  the  economic  needs  of  the  tribe,  and 
the  revenues  generated  by  Its  geunlng  operation.  While  I  haven't 
statistically  made  an  analysis  of  the  subject,  I  would  expect  that 
there  may  even  be  an  Inverse  correlation  between  the  size  of  the 
reservation  and  its  on-reservation  tribal  population  and  the 
revenues  a  tribal  gaming  operation  generates.  Most  of  the  larger 
reservations,  with  large  on-reservatlon  tribal  populations  are 
found  in  our  most  rural,  sparsely  populated  settings,  without 
access  to  the  larger  gaming  markets.  Unfortunately,  it  is  in  these 
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situations  where  we  most  often  find  the  greatest  poverty  and 
greatest  need  for  economic  development  eunong  the  tribal 
populations . 

My  own  tribe,  the  Oglala  Sioux  of  South  Dakota,  has  a 
reservation  of  nearly  2  million  acres  and  is  the  home  of  nearly 
20,000  tribal  members.  Unfortunately,  most  of  the  Pine  Ridge 
reservation  lies  within  the  county  which  is  perennially  categorized 
by  all  economic  standards  as  the  nation's  poorest.  The  tribe's 
gaming  profits  are  modest  in  comparison  to  its  size  and  needs. 

Diverse  economic  achievement 

The  economic  development  geuning  brings  to  the  gaming  tribes, 
is  often  nearly  as  diverse  as  the  demographics  of  Indian  country. 
That  is,  in  some  instances  the  principal  benefit  of  the  gaming 
activity  is  large  profits  which  are  used  to  meet  tribal  needs  and 
diversify  the  economic  development  of  the  tribe;  in  others,  profits 
may  be  small,  but  the  employment  for  tribal  members  which  is 
created — often  the  first  jobs  of  some  those  employed — is  the 
principal  benefit. 

Diverse  aovernnental  structures 

Nearly  as  diverse  as  the  size,  land  bases,  and  profitability 
of  geuning  tribes  are  the  governmental  structures  of  those  tribes. 
Some  tribes,  of  course,  vest  governing  decisions  in  a  tribal 
council  or  tribal  business  committee;  others  govern  by  general 
council,  permitting  all  voting  tribal  members  a  direct  say  on  such 
matters  as  the  identification  and  compensation  of  tribe's  gaming 
manager . 

Diverse  tribal  gaming  regulators 

The  National  Indian  Gaming  Commission's  principal  partners  in 
the  performance  of  its  role  in  the  regulation  of  gaming  in  Indian 
country  are  the  tribally-established  regulatory  bodies,  typically 
designated  tribal  gaming  commissions.  The  bodies  are  called  for  in 
IGRA,  and  NIGC's  regulations,  and  are  established  in  the  tribal 
gaming  ordinances  or  resolutions  which  NIGC  must  review  and  approve 
before  Class  II  or  III  gaming  may  commence.    These  tribal 
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commissions,  too,  are  quite  diverse  in  the  breadth  of  their 
responsibility  and  activity  with  respect  to  the  tribe's  geuning. 

In  some  instances  membership  on  the  tribe's  council  or 
governing  body  is  the  seune  or  similar  to  the  tribal  gaming 
commission.  In  these  instances  it  becomes  hard  to  distinguish 
between  the  proprietary  function  of  the  tribe  as  otmer  and  operator 
of  a  geuning  facility,  and  regulatory  functions  of  the  commission  to 
insure  that  there  is  fair  play  and  proper  accounting  for  gaming 
revenues,  eunong  other  things,  in  the  tribal  geuning  operation.  In 
other  instances,  the  regulatory  role  of  a  strong,  independent 
commission  is  clearly  distinguishable. 

No  doubt,  tribal  customs  and  traditions,  the  size  of  tribal 
memberships,  and  other  local  matters  all  influence  the  nature  of 
these  regulatory  partners  of  NIGC.  As  is  true  of  nearly  every 
thing  else  in  the  diverse  world  of  Indian  affairs,  one  size  does 
not  fit  all. 

Divrae  oaBina 

The  variety  in  the  extent  and  nature  of  the  gsuning  conducted 
in  Indian  country  is  also  vast.  Class  II  geuning  varies  from  small 
"conventional"  bingo  halls,  with  callers  using  public  address 
systems  and  a  handful  of  players  marking  paper  cards,  to  mega- 
operations,  employing  satellites  and  electronics,  and 
interconnected  with  sister  operations  hundreds  of  miles  apart, 
offering  play  to  thousands  of  patrons  at  a  time,  while  doing  brisk 
businesses  in  pull-tabs  and  other  "instant"  games. 

Class  III  gaming,  of  course,  is  to  be  conducted  pursuant  to 
IGRA-mandated  tribal-state  compacts,  and  usually  conform  to  some 
degree  to  scope  of  gaming  permitted  in  the  state  where  the  tribe  is 
located.  None  of  the  gaming  laws  in  the  28  states  wherein  tribes 
are  conducting  Class  III  gaming  are  identical,  and  a  broad  variety 
of  Class  III  gaming,  ranging  from  pari-mutuel  racing,  to  roulette 
wheels  and  craps  tables,  results.  Tribal-state  Class  III  gaming 
compacts  within  the  same  state  likewise  also  vary,  adding  to  the 
diversity. 
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Several  individual  tribal  gaming  facilities  generate  hundreds 
of  Billions  of  dollars  per  year,  entertain  Billions  of  patrons, 
license  and  eaploy  thousands  of  staff  Beabers.  Others  operate  in 
B2Uce-shift  facilities,  with  only  a  SBall  staff  and  a  few  games  or 
gsuDing  devices,  and  soBetimes  at  a  loss. 

Bcope  of  oversight 

All  Of  these  factors  tend  to  give  the  NIGC  a  lot  of  things  to 
keep  track  of  at  the  same  tiBe.  Unlike  state  gaming  regulatory 
bodies,  or  individual  tribal  giuaing  commissions,  which  ordinarily 
have  a  sole,  static  regulatory  code  and  body  of  gaming  to  oversee 
and  enforce,  the  NIGC  must  monitor  a  multiplicitous,  dynsunic  array 
of  gaming  activity,  literally  spread  across  the  nation. 

To  fulfill  the  regulatory  role  the  Congress  mandated  for  the 
NIGC,  the  Commissioners  and  staff  must  first  attempt  to  familiarize 
themselves  with  all  of  the  foregoing  aspects  of  this  relatively 
new,  burgeoning  industry,  and  then  master  its  intricacies  and 
details.  This  is  not  easily  done,  and  requires  significant 
resources  to  attempt.  The  exponential  growth  of  the  industry  since 
the  time  of  the  Commission's  creation  has  required  constant 
vigilance  by  the  Commission,  just  to  attempt  to  stay  abreast  of  the 
trends  and  developments  in  the  industry.  As  the  industry  has 
gro%m,  it  has  become  increasingly  competitive,  and  as  a 
consequence,  some  of  the  competitors  tend  to  "push  the  envelope"  in 
the  gaming  activities  they  introduce  and  the  technology  they 
employ . 

Mission  ef  the  Mational  Indian  OamiBa  Commission 

The  mission  of  NIGC  is  to  insure  the  integrity  of  tribal 
geuning  on  Indian  lands.   That  is  accomplished 

•by  the  promulgation  of  regulations  to  guide  the  operation  of 

tribal  government  gaming; 

•by  direct  regulation  of  certain  aspects  of  those  gaming 

activities,  and  coordinated  regulation,  with  Tribal  and 

other  regulatory  agencies  of  other  aspects  of  that 

gaming ; 
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•by  the  review,  and  approval  where  appropriate,  of  Tribal 

gaming  ordinances  emd  agreements; 

•  by  reviewing  backgrounds  of  individuals  and  entities  to 

insure  the  decency  of  those  seeking  to  engage  or  invest 

in  such  g8uiiing; 

•by  maintaining  oversight  and  review  of  the  actual 

conduct  of  such  gaming  and  the  financial  performance  of 

such  geuaing; 

•by  seeking  to  detect  any  violations  of  the  IGRA,  the 

regulations  of  NI6C,  and  instances  relating  to  tribal 

government  geuning  which  threaten  the  safety  of  the 

tribes,  their  assets,  those  engaged  in  the  industry,  and 

the  public  upon  which  the  industry  depends; 

•and   by   imposing   appropriate   sanctions   on   those 

committing  such  violations. 

In  performing  this  mission,  NIGC  fulfills  the  mandates  of  IGRA 
and  fosters  economic  development  in  Indian  country. 

As  it  fulfills  these  responsibilities,  NIGC  is  particularly 
concerned  with  any  indications  of  corrupting  influences  such  as 
organized  criminal  elements  known  to  be  attracted  to  cash- intensive 
industries  such  as  gauming. 

In  attempting  to  accomplish  this  mission,  the  NIGC  must  always 
be  mindful  of  the  trust  relationship  the  United  States  bears  to  the 
Indian  nations  it  serves.  In  addition,  the  NIGC  recognizes  that 
the  prompt  and  efficient  administration  of  IGRA  is  required  to 
foster  the  economic  development  so  urgently  needed  by  Indian 
tribes.  In  all  phases  of  its  regulatory  performance,  the  NIGC  and 
its  staff  attempt  to  observe  the  due  process  rights  of  those  who 
come  before  it,  and  extend  the  courtesy  that  all  individuals  are 
entitled  to  expect  from  their  government.  Where  consistent  with 
its  regulatory  role,  NIGC  also  tries  to  be  responsive  to  tribes 
seeking  guidance  as  they  enter  the  dynamic  gaming  industry,  and 
monitor  trends  in  tribal  government  gaming  and  report  its  findings 
to   Congress   and   the   Administration  when   congressional   or 
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administrative  action  is  called  for. 
Role  of  individual  Comlss  loners 

To  appreciate  the  natiire  of  the  Commissioners'  roles,  the 
regulatory  scheme  established  by  IGRA  needs  to  be  stated  and 
understood.  A  dual  level  of  oversight  and  regulation  is  provided. 
IGRA  prohibits  Tribes  from  engaging  in  Class  II  or  III  geuning  imtil 
they  have  adopted  an  ordinance  or  resolution  providing  for  the 
Tribe's  own  regulation  and  licensing  of  its  gzuning  which  must  be 
approved  by  the  NIGC  Chairman  prior  to  implementation.  Among  the 
specific  tribal  regulatory  mechanisms  or  safeguards  required  are 
the  following: 

•licenses  are  required  for  each  gaming  facility  [25 

U.S.C.  S2710(b) (1)B) ]; 

•the  tribe  must  have  the  proprietary  interest  in  and 

responsibility  for  the  gaming  (with  exceptions) ; 

•  limitations  on  the  purposes  for  which  the  gaming  revenues  may 

be  used: 

•independent  audits  of  the  gaming  activity  and  certain 

contracts ; 

•specifications  that  facilities  are  built  and  maintained 

to  meet  certain  environmental  and  safety  standards,  and 

•background  investigations  are  conducted  for  gaming 

officials   and  employees   [25  U.S.C.   S2710(b) (2)   & 

(d)(l)(A)(ii)]. 

Such  ordinances  and  resolutions  must  further  require  that  the 
audits  be  provided  to  NIGC,  as  well  as  the  results  of  the 
backgrovind  investigations,  and  MIGC  may  object  to  the  issuance  of 
gaming  licenses  to  applicants  for  tribal  gaming  licenses  [25  U.S.C. 
S2710(c)]. 

As  the  Act  has  mandated  NIGC  to  "monitor  class  II  gaming", 
conduct  inspections  and  examinations  of  facilities,  etc.,  the 
regulation  of  Indian  gaming  is  a  coordinated  effort  between  the 
Tribes'  own  regulatory  authorities,  created  under  IGRA  and  approved 
by  NIGC,  and  NIGC  itself.   These  two  levels  of  gaming  regulation 
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must  compliment  one  another,  and  cooperate  in  their  regulatory 
efforts. 

The  range  of  the  responsibilities  of  the  Commissioners  is 
wide,  extending  from  specific  and  in  some  cases  ministerial  chores 
to  broad  general  mandates  regarding  the  regulation  of  Indian 
geuDing . 

An  examination  of  those  responsibilities  meJces  it  immediately 
apparent  that  the  Commissioners  are  required  to  have  command  of  a 
considerable  eunount  of  information,  and  in  some  cases,  expertise 
with  respect  to  the  Commission's  operation,  as  well  as  the  activity 
and  industry  they  are  to  regulate. 

Most  of  the  Commission's  initial  regulatory  authority  and 
responsibility  is  vested  with  the  Chairman;  a  significant  share  of 
the  full  Commission's  responsibility  is  performed  only  when 
decisions  of  the  Chairman  are  appealed  to  the  full  Commission. 
This  discussion  attempts  to  focus  on  the  role  of  the  Associate 
Commissioners,  and  how  the  Commissioners  can  be  best  informed  and 
situated  to  perform  that  role. 

IGRA  and  the  Commission's  experience  to  date  demonstrate  that 
while  the  Commission  must  meet  with  some  regularity,  under  current 
caseload  conditions,  a  schedule  of  regular  bi-weekly  or  monthly 
Commission  meetings  can  ordinarily  adequately  address  those  matters 
now  required  to  formally  come  before  the  assembled  Commission  and 
requiring  action  by  the  Commission.  Current  technology,  including 
voice  mail,  cellular  telephones,  "500"  telephone  numbers,  laptop 
computers,  modems  for  remote  access  to  computer  data  bases,  e-mail, 
speaker  phones,  pagers,  fax  machines,  the  information  superhighway, 
and  the  like  provide  immediate  and  thorough  access  to  the 
Washington  office  from  even  the  remotest  location,  if  necessary. 

To  give  substance  to  the  requirement  that  the  Commission 
monitor  Indian  gaming,  the  Act  vests  the  Commission  with  the 
authority  and  responsibility  to  close  Indian  gaming  facilities  if 
and  when  necessary  in  the  face  of  violations  of  IGRA,  NIGC 
regulations  or  tribal  regulatory  measures  providing  for  the 
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integrity  of  Indian  gaming  and  the  safety  of  the  tribe,  its 
members,  and  the  patrons  of  the  gzuning  facilities.  To  accurately 
measure  the  extent  and  nature  of  the  monitoring  IGRA  requires  of 
the  NIGC,  the  Commission  must  have  a  prominent  presence  in  the 
Indian  geuning  community. 

The  Commission's  oversight  role  cannot  simply  be  an 
arrangement  whereby  it  springs'  into  action  if  and  when  a  Tribe  or 
its  gaming  commission  notifies  the  Washington  agency  that  there  are 
problems  or  violations  which  require  regulatory  solutions.  The 
vigilance  required  of  NIGC  demands  a  more  proactive  role.  As  time 
and  resources  permit,  NIGC,  in  many  instances  in  the  persons  of  the 
Commissioners  themselves,  needs  to  be  on-site  at  the  gaming 
facilities.  Given  the  vast  diversity  among  the  Tribes  and  their 
gaming  operations,  the  degree  of  NIGC  presence  and  participation  in 
on-site  regulation  will  also  vary,  but  hopefully  it  will  insure 
that  in  any  instances  where  Tribal  oversight  is  meager,  NIGC  can 
provide  the  regulation  needed  to  insure  the  integrity  of  such 
tribal  gaming  until  tribal  supervision  is  brought  up  to  the  needed 
level . 

In  defining  the  role  of  the  Commissioners,  some  of  the 
specific  duties  need  examination.  Approval  of  the  Commission's 
budget  requires,  of  course,  full  knowledge  of  the  structure  of  the 
Commission  and  the  costs  entailed  in  its  operation,  including  the 
staffing  levels,  the  salary  and  fringe  benefit  costs  of  the 
personnel,  the  rates  at  which  they  are  expected  to  grow;  the  other 
expenses  of  office  operation,  including  rentals  for  the 
Commission's  offices  and  equipment,  the  supplies  required  for 
operation,  the  costs  of  utilities  and  communications  services,  as 
well  as  the  estimated  amounts  of  travel  expenses  to  do  the 
Commission's  business.  As  importantly,  the  Commissioners  must  have 
an  intimate  knowledge  and  understanding  of  the  Commission's 
anticipated  revenues,  which  are  derived  in  part  from  appropriated 
funds,  and  in  part  from  fees  assessed  by  the  Commission  on  the 
Class  II  gaming  it  regulates.   Such  fiscal  information,  of  course, 
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Bust  be  continually  measured  and  evaluated  in  the  context  of 
whether  the  objectives  of  IGRA  are  being  substantively  fulfilled. 
Thus,  the  Commissioners  must  not  only  have  good  command  of  the 
organization  of  which  they  are  a  part,  but  also  of  the  growing  and 
dynamic  Indian  gaming  industry-  for  which  they  have  significant 
responsibility. 

A  certain  2unount  of  ]cnowledge  can,  of  course,  be  gleaned  from 
existing  records  of  the  Commission.  To  an  extent,  such  knowledge 
can  only  come  with  experience  observing  the  Commission's  operation 
and  by  working  with  and  conferring  with  the  Commission's  staff 
which  performs  its  duties.  While  this  method  may  feuniliarize 
Commissioners  with  the  internal  aspects  of  this  regulatory  body, 
such  knowledge  will  only  be  meaningful  if  combined  with  knowledge 
of  the  industry.  That  knowledge  can  only  be  gained  by  first  hand 
interface  with  the  Tribes  and  their  agents  actually  engaged  in  the 
gaming  activity,  including  tribal  geuning  managers,  or  where  they 
have  been  employed,  management  firms,  as  well  as  the  Tribal  Gaming 
Commissions  which  have  direct  roles  and  responsibility  for  day-to- 
day geuning  regulation  of  Class  IZ  gaming,  and  if  provided  for  in 
tribal-state  gaming  compacts.  Class  III  gaming. 

Likewise,  tribal  gaming  needs  to  be  viewed  and  measured  within 
the  complex  context  within  which  it  operates — the  growing  gaming 
industry,  which  has  been  earlier  described.  Consequently, 
Commissioners  need  to  familiarize  themselves  with  the  industry  and 
its  trends  and  directions.  Relationships  need  to  be  built  with 
those  engaged  in  the  regulation  of  gaming  on  State  levels,  as  well 
as  with  individuals  and  organizations  which  have  direct  and 
tangential  relationships  with  the  industry,  such  as  manufactures 
and  suppliers,  as  well  as  the  law  enforcement  family  concerned 
with  Indian  gaming  specifically  and  gaming  generally,  including 
Federal,  State,  local  and  tribal  regulators,  enforcement  agencies 
and  prosecutors. 

Throughout  the  networking  Commissioners  must  do  to  gather  the 
knowledge,   information  and  perspective  outlined  above,   the 
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Commissioners,  of  course,  will  be  vanguard  representatives  of 
Indian  geuaing  to  those  with  whom  they  so  interface.  Tribal 
officials  will  rightfully  look  to  the  Commissioners  to  be  key 
spokesman  for  Federal  concerns  and  trends  regarding  gauaing  and  its 
regulation.  Given  the  vast  diversity  existing  within  Tribal 
gaming.  State  and  industry  representatives  will  look  to  the 
Commissioners  to  speak  authoritatively  about  the  nature,  scope,  and 
direction  in  Indian  gaming  at  its  various  levels. 

Vfhile  some  experience  and  knowledge  will  no  doubt  be  acquired 
by  the  Commissioners  as  they  perform  their  regulatory  duties  in 
deciding  those  cases  which  come  before  them  in  the  hearings  and 
appeals  process,  and  as  the  Courts  speeOc  to  the  Commission  action 
when  judicial  review  is  sought  from  the  Commission's  actions,  the 
Commissioners  can  likely  best  appreciate  and  apply  such  experience 
and  knowledge  if  they  spend  considerable  portions  of  their  time 
with  those  engaged  in  Indian  geuning  where  it  is  conducted — in  the 
gaming  halls  and  casinos  in  Indian  country,  in  the  offices  of 
tribal  gaming  commissions,  and  with  the  tribal  leaders  and  councils 
that  have  the  ultimate  responsibility  for  those  gaming  enterprises. 
The  dual  level  of  gaming  regulation  described  above  will  certainly 
be  enhanced  if  Tribal  gauning  commissions  and  the  NIGC  Commissioners 
know  and  trust  each  other. 

Role  and  organization  of  r-rmim-i  asion  staff 

The  role  and  structure  of  the  Commission's  staff  needs  to  be 
considered  as  well,  in  defining  the  Commissioners'  roles.  As 
explained  in  Chairman  Monteau's  statement,  the  Commission  has 
recently  undergone  a  reorganization  or  restructuring  of  its  staff. 
The  organization  has  now  been  divided  in  to  four  sections  or 
divisions:  1)  enforcement  &  background;  2) contract  and  audit 
review;  3)  legal;  and  4)  administration,  all  of  whom  are  directly 
responsible  to  the  Chairman.  The  Commission's  small  staff 
includes  6  members  formerly  designated  as  field  representatives, 
who  will  now  serve  in  the  enforcement  section,  designated  as  field 
investigators.  The  Chairman  has  delegated  certain  aspects  of  his 
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delegable  authority  to  nembers  of  the  staff,  who  will  now  make  some 
initial  determinations,  subject  to  the  review  of  the  Chairman,  and 
if  appealed,  to  the  whole  Commission. 

In  the  past,  the  field  representatives  attempted  to 
fulfill  the  roles  of  enforcement  agents,  background  investigators, 
and  general  good-will  ambassadors  from  the  Commission  to  the  geuning 
community.  These  roles  were  often  incompatible,  and  the  "good-will 
ambassador"  roles  they  played  will  now  likely  be  fulfilled  by  the 
Associate  Commissioners. 

In  performing  its  rule  making  and  adjudication  functions,  the 
Commission  must  comply  with  the  Administrative  Procedures  Act  (APA) 
[28  U.S.C.  551  et  sea .  1  .  and  must  observe  statutory  and  court 
imposed  standards  and  restrictions  regarding  separation  of 
functions  and  ex  parte  contacts,  which  can  be  difficult  in  such  a 
small  agency,  particularly  when  housed  in  central  quarters. 

A  careful  balance  must  be  struck  by  the  Commissioners  with 
regard  to  the  allocation  of  their  time.  Obviously,  to  perform  the 
specific  statutory  duties  assigned  them,  and  to  participate  in  the 
hearings  and  appeals  relating  to  those  cases  they  are  scheduled  to 
hear  or  act  on,  a  portion  of  their  time  must  be  scheduled  for  their 
Washington,  D.C.  headquarters  offices.  It  will  also  be  in  the 
headquarters  offices  where  they  will  do  much  of  their  work  with  the 
Commission  staff,  familiarizing  themselves  with  staff 
responsibilities  and  their  ability  to  fulfill  those 
responsibilities,  as  well  as  imparting  to  the  staff  and  the 
Chairman  and  each  other  the  policy  they  seek  to  implement  in  the 
course  of  their  regulation.  The  administrative  decisions  and 
duties  of  the  Commissioners  will  likewise  be  performed  most  often 
in  the  Washington  office. 

A  certain  amount  of  time  will  necessarily  be  devoted  to 
attending  meetings  and  conferences  relating  to  Indian  gaming 
specifically,  and  gaming  generally,  and  the  travel  necessary  to 
attend  those  events.  National  and  local  developments  regarding  the 
industry  as  well  as  legislation  and  judicial  decisions  which  impact 
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it  are  often  first  expressed  at  such  meetings  and  conferences,  emd 
the  Commissioners  need  to  be  fully  aware  of  those  developments. 
Likewise,  the  Commissioners  will  often  appropriately  be  asked  to 
make  presentations  regarding  the  Commission  and  Indian  gaming  at 
such  gatherings,  and  the  Commission  and  Indian  gaming  need  and 
deserve  to  be  well  represented  in  that  regard. 

The  balance  of  the  Commissioners'  time  can  likely  best  be 
spent  in  Indian  Country,  getting  a  hands-on,  first  hand  look  at  the 
industry  for  which  they  are  responsible.  Obviously,  those  subject 
to  its  regulation  will  take  more  seriously  the  regulation  imposed, 
if  the  regulators — the  Commissioners — have  a  pervasive  presence  in 
the  facilities  where  the  gaming  occurs.  Those  regulated  will  also 
rightfully  have  a  greater  confidence  that  the  regulators  know  of 
where  they  speedc  when  the  Commissioners  know  the  facilities  they 
are  ruling  on  not  simply  by  way  of  a  report  or  file,  but  have  spent 
time  there,  gotten  acquainted  with  the  facility's  staff  and  the 
tribal  geuning  commissioners  and  covmcil  representatives 
responsible  for  the  operation. 

IGRA  set  forth  specific  characteristics  for  members  of  the 
Commission.  The  administrations  which  appoint  the  membership 
similarly  seek  specific  talents  and  characteristics  in  those 
appointed  to  the  Commission.  The  Commission  ought  to  attempt  to 
maximize  and  preserve  the  value  of  the  perspectives  which  the 
Commissioners  bring  to  the  Commission.  This  can  most  nearly  be 
achieved  by  the  Commissioners  maximizing  their  access  to  the 
information  they  need  to  best  perform  their  duties  and  maintaining 
the  objectivity  their  regulatory  roles  require.  Further,  this  will 
preserve  for  the  Commission  an  "outside-the-beltway"  perspective 
which  will  bring  needed  insight  to  the  Commission,  while  permitting 
the  Commissioners  a  full  and  immediate  role  in  the  Commission's 
day-to-day  activities. 
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CgBglMt9B 

I  believ*  that  th«  future  of  •conoBic  development  for  Indian 
tribes  through  gaaing  is  bright,  although  not  without  challenges. 
Many  of  those  challenges  will  be  best  be  net  with  a  strong,  fair 
National  Indian  Gaming  Commission.  I  look  forward  to  contributing 
to  that  effort. 
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Biography  of  Philip  N.  Hogen 

Philip  N.  Hogen,  a  member  of  the  Ogiala  Sioux  Tribe,  was  appointed  on  December  1, 
1995,  as  Commissioner  of  the  National  Indian  Gaming  Commission  (NIGC). 

The  NIGC  was  established  by  Congress  to  regulate  and  monitor  certain  gaming 
activities  on  Indian  lands. 

A  native  of  South  Dakota,  Commissioner  Hogen  was  raised  on  and  near  the  Pine  Ridge 
Indian  Reservation.  He  received  a  B.S.  from  Augustana  College  in  Sioux  Falls,  S.D., 
and  a  J.D.  from  The  University  of  South  Dakota  School  of  Law. 

Commissioner  Hogen  has  previously  distinguished  himself  in  Federal  Service.  He  was 
appointed  by  President  Reagan  as  United  States  Attorney  for  the  State  of  South 
Dakota  from  1981  through  1991.  In  that  capacity,  he  served  as  Chairman  of  the 
Indian  Affairs  Sub-Committee  of  the  Attorney  General's  Advisory  Committee  of  U.S. 
Attorneys.  He  was  appointed  in  1 992  by  Secretary  of  the  Interior  Manual  Lujan  to 
organize  and  serve  as  the  first  director  of  the  Office  of  American  Indian  Trust.  He  also 
served  as  Administrative  Assistant  to  Congressman  Jim  Abdnor  of  South  Dakota. 

Commissioner  Hogen  has  been  active  in  Indian  Country:  In  1988,  he  received  the 
Attorney  General's  award  for  dedication  and  leadership  in  the  prosecution  of  crimes 
within  Indian  Country;  in  1991  he  received  the  Inspector  General's  Integrity  Award, 
GIG  Department  of  Health  &  Human  Services;  also  in  1991,  he  received  the  Assistant 
Attorney  General-Civil  Rights  Division  Department  of  Justice  award  for  protection  of 
Indian  Rights,  11/91. 

From  to  1 975  to  1 981 ,  Commissioner  Hogen  served  as  States  Attorney  for  Jackson 
County,  South  Dakota.  He  has  also  had  a  private  practice  in  Rapid  City,  South 
Dakota. 

The  Commissioner  is  a  member  of  the  South  Dakota  Bar  Association  and  the 
American  Bar  Association.  He  is  a  Former  President  of  the  South  Dakota  Attorneys 
Association  and  a  Former  Member  of  the  National  District  Attorneys  Association's 
Board  of  Directors.  He  is  also  a  Former  Judge  of  the  Rosebud  Sioux  Tribal  Court  of 
Appeals. 

Hogen  and  his  wife  Marty  make  their  home  in  the  Black  Hills  of  South  Dakota,  when 
Commission  business  does  not  require  him  to  be  in  Washington,  or  visiting  Indian 
country.  Marty  teaches  foreign  languages  in  the  Rapid  City  School  system.  Their 
daughter  Vanya  Hogen-Kind  practices  Indian  law  with  a  firm  in  Minneapolis,  and  their 
son  Herbert  attends  the  University  of  Wisconsin. 
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National 
Indian 
Gaming 
Commission 


October  4,  1996 

The  Honorable  John  McCain 
Chairman,  Committee  on  Indian  Affairs 
United  States  Senate 
Washington,  DC  20510 

Dear  Mr.  Chairman: 

I  want  to  thank  you  for  the  continued  interest  your  Committee  has  expressed  in  the  affairs 
of  Commission  and  for  holding  the  recent  oversight  hearing  for  the  National  Indian  Gaming 
Commission.  I  am  hopeful  that  the  Commission  will  be  able  to  provide  the  Committee  with  all 
of  the  information  it  requires  to  fully  understand-how  the  Commission  is  attempting  to  fulfill 
its  responsibilities  prescribed  by  the  Indian  Gaming  Regulatory  Act  (IGRA),  the 
accomplishments  of  the  Commission,  the  challenges  the  Commission  yet  faces,  and  if  it  is 
appropriate  to  modify  the  Commission's  structure  or  resources.  The  goal  of  fostering  economic 
development  in  Indian  country,  through  gaming  and  otherwise,  is  daunting,  and  the  better  your 
Committee  and  Congress  understands  our  Commission's  role  and  function,  the  better  we  can 
work  together  to  reach  that  goal. 

While  the  Committee  requested  certain  specific  information  during  Wednesday's  hearing, 
and  the  Commission  understands  that  the  Committee  will  be  sending  the  Commission  additional 
requests  for  information,  there  are  a  couple  of  areas  which  were  discussed  at  the  hearing  which 
I  believe  need  some  clarification  or  amplification,  inasmuch  as  during  the  context  of  the 
discussion  at  the  hearing,  there  may  have  been  some  distortion  or  confusion. 

First  of  all,  with  respect  to  the  Commission's  budget,  I  believe  that  the  enclosed  table 
will  better  explain  the  extent  and  nature  of  the  source  and  disposition  of  the  Commission's 
funding  than  may  have  been  expressed  during  the  hearing.  This  information  is  brief  and  general 
overview,  but  I  find  it  helpful  in  understanding  how  the  Commission  has,  and  will  utilize 
resources.   Additional  and  more  specific  information,  of  course,  can  be  provided  if  requested. 

Secondly,  with  respect  to  Senator's  Inouye's  inquiry  as  to  the  number  of  Management 
Contracts  which  have  been  approved  by  the  Commission,  I  believe  that  the  enclosed  list  may 
clarify  that  matter.  As  indicated  in  this  list,  22  Management  Contracts  have  been  approved  by 
the  Commission  during  its  existence.  The  Committee  should  be  aware,  however,  that  prior  to 
the  Commission  under^Jdng  this  review  and  i^roval  responsibility,  that  function  was  performed 
by  the  Secretary  of  the  Interior,  through  the  Bureau  of  Indian  Affairs.  It  is  the  Commission's 
understanding  that  during  that  time,  the  Secretary  approved  iy)im)xiniately  7  contracts.  The 
exact  number  cannot  be  stated  with  certainty,  however,  as  that  function  was  performed  by  the 
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BIA  through  its  Area  Offices,  and  notwithstanding  efforts  to  precisely  determine  that  number, 
the  Commission  is  not  yet  confident  that  they  all  have  been  identified. 

I  hope  that  the  enclosed  information  proves  useful.  If  the  Commission  can  be  of  further 
assistance,  please  do  not  hesitate  to  call  on  us. 

Thank  you. 

Sincerely,  .     > 

PhilqrNTHogen 

Commissioner 

National  Indian  Gaming  Commission 
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The  National  Indian  Geuning  Conanission  (NIGC)  has  approved  22 
management  contracts.   In  addition,  prior  to  the  creation  of  the 
NIGC,  the  Secretary  of  Interior  approved  a  number  of  contracts. 

The  following  is  a  list  of  the  NIGC  approved  contracts. 
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Approved  Managenent  Contracts  as  of  07/01/96 


Contractor:   HeurreJi's  Arizona  Corporation 
One  East  First  Street 
Reno,  NV  89501 
Phone:   (901)  762-8722  Fax:   (901)  762-8776 

Tribe:   A3c  Chin  Indian  Community 


Contractor:   Southwest  Casino  &  Hotel  Ventures 
2001  Klllebrew  Drive 
Suite  345 

Minneapolis,  MN  55425^ 
Phone:   (612)  853-9990          Fax: 

Tribe:   Cheyenne  and  Arapaho  Tribes  of  Oklahoma 

(612)  853-9991 

OK 

Contractor:   Royal  Associates  Management, 

Inc. 

2398  E.  Camelback  Road 

Suite  900 

Phoenix,  AZ  85016 

Phone:   (602)  468-8900 

Fax: 

Tribe:   Chitimacha  Tribe  of  Louisiana 

LA 

Contractor:   Unistar  Entertainment  Inc.,  fka  CCJG,  Inc. 
Ft.  Lauderdale,  FL  33309 
Phone:   (305)  772-7472         Fax: 

Tribe:   Coeur  d'Alene  Tribe 


Contractor:   Excelsior  Casino  Management  Group 
Olympia,  WA  98501 
Phone:   (203)  456-1505         Fax: 

Tribe:   Confederated  Tribes  of  the  Chehalis  Reservation 


Contractor:   Capital  Gaming  Management, 
2701  E.  Camelback  Road 
Suite  484 

Phoenix,  AZ  85016 
Phone:   (602)  224-0715 

Tribe:   Confederated  Tribes  of  the  Umat 

Inc 
ilia 

fka  British  American 

Fax:   (602)  224-0197 
Indian  Reservation 

Bingo, 
OR 

Contractor:   Harrah's  NC  Casino  Company,  L.L.C. 
1023  Cherry  Road 
Memphis,  TN  38117 
Phone:  Fax:   (901)  762-8776 

Tribe:   Eastern  Band  of  Cherokee  Indians 
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Contractor:   Olympia  Gaining  Corporation 
1100  Bank  of  American  Plaza 
50  West  Liberty  Street 
Reno,  NV  89501 
Phone:   (   ) 

Tribe:  Janestown  S'Klallam 

Fax: 

WA 

Contractor:   Southwest  Casino  and  Hotel  Corp. 
2001  Killebrew  Drive 
Suite  312 
Minneapolis,  MN  55425 

Phone:   (612)  853-9990  Fax:   (612)  853-9991 

Tribe:   Kickapoo  Traditional  Tribe  of  Texas 


Contractor:   Boyd  Mississippi 

2950  South  Industrial  Road 
Las  Vegas,  NV  89109 
Phone:   (702)  792-7200 

Tribe:  Mississippi  Band  of  Choctaw  Indians 


Contractor:  Trading  Cove  Associates 
914  Hartford  Turnpike 
P.O.  Box  715 
Waterford,  CT  06385 
Phone:   (203)  442-4559         Fax:   (203)  437-7752 

Tribe:   Mohegan  Tribe  of  Indians  of  Connecticut 


Contractor:   Capital  Gaming  International,  Inc. 
Bayport  One,  Suite  250 
8025  Black  Horse  Pike 
West  Atlantic  City,  NJ   08232 
Phone:   (609)  383-3333         Fax:   (609)  383-3313 

Tribe:   Muckleshoot  Indian  Tribe 


Contractor:   Turn  Key  Gaming,  Inc. 
HC  49  Box  10 

Pine  Ridge,  SD  57770 

Phone:   (605)  535-6300         Fax:   (605)  535-6211 

Tribe:  Oglala  Sioux  Tribe 


Contractor:   B.B.C.  Entertainment 
P.  0.  Box  21 
Mission,   SD  57555 
Phone:   (605)  856-2143         Fax:   (605)  856-4585 

Tribe:   Rosebud  Sioux  Tribe 


88 


Contractor:   Century  Casinos  Management,  Inc. 
50  South  Steele  Street 
Suite  755 
Denver,  CO  80209 
Phone:   (303)  388-5848  Fax:   (303)  388-6033 

Tribe:   Soboba  Band  of  Mission  Indians 


Contractor:   GWC  Gaming,  Inc.   f/k/a  Great  Western  Casinos,  Inc. 
lOA  Town  Plaza,  /149 
Durango,  CO  81301 
Phone:   (702)  893-4865  Fax:   (702)  364-9838 

Tribe:   Southern  Ute  Indian  Tribe 


Contractor:   Seven  Circle  Resorts 

1512  Larimer  Street 

Suite  300 

>.. 

Denver,  CO  80202 

Phone:   (303)  534-7777 

Fax: 

(303)  534-3566 

Tribe:   Standing  Rock  Sioux  Tribe 

ND 

Contractor:   Capital  Gaming  Management, 
2701  E.  Ccunelback  Road 
Suite  484 

Phoenix,  AZ   85016 
Phone:   (602)  224-0715 

Tribe:   Tonto  Apache  Tribe 

Inc.  fka  British  American  Bingo, 

Fax:   (602)  224-0197 

AZ 

Contractor:   Palm  Springs  East  Limited 
202  Fremont  Street 
Las  Vegas,  NV   89101 
Phone:   (702)  385-4011         Fax:   (702)  385-5580 

Tribe:   Twenty  Nine  Palms  Band  of  Mission  Indians 


Contractor:   Harrah's  Washington  Corporation 
1023  Cherry  Road 
Memphis,  TN  38117 
Phone:   (901)  762-8722  Fax:   (901)  762-8776 

Tribe:   Upper  Skagit  Indian  Tribe 


Contractor:   Fitzgeralds  Arizona  Management,  Inc. 
250  North  Virginia  Street 
Reno,  NV  89501 
Phone:   (702)  388-2242         Fax:   (702)  382-5562 

Tribe:   Yavapai  Apache  Tribe 


contractor:   Seven  Circle  Resorts 
1512  Larimer  Street 
suite  300 

Denver,  CO  80202  ,.„,,  ^,.  ,-,-. 

Phone:   (303)  534-7777         Fax:   (303)  534-3566 

Tribe:   Ysleta  del  Sur  Pueblo  ^ 

Total  contracts  approved: 


so 


\tus:  D 


Butler  National  Service  Corporation 
Mlaual  Trll9e  of  Oklahoma 
DCN:  931208-01001      Action  Date:   01/30/95 

West  Wind  Resorts,  Inc. 
Steuidlng  Rock  Sioux  Tribe 
DCN:  931012-01001      Action  Date:   03/03/95 

Native  American  Game  Productions,  Inc. 
Eastern  Band  of  Cherokee  Indians     -> 
DCN:  940913-01001      Action  Date:   06/23/95 

Hoven  Holding  Company,  Inc. 
Lower  Brule  Sioux  Tribe 
DCN:  930830-01001      Action  Date:   06/23/95 

Butler  National  Service  Corporation 

Miami  Tribe  of  Oklahoma  &  Modoc  Tribe  of  Oklahoma 
DCN:  940901-01001      Action  Date:   09/06/95 

Galaxy  Gaming  and  Racing  Limited  Partnership 
Red  Cliff  Band  of  Lake  Superior  Chippewas 
Hai:  000000-00000      Action  Date:   12/06/95 

Galaxy  Gaming  and  Racing,  Limited  Partnership 
Sokaogon  Chippewa  Community 
DCN:  000000-00009      Action  Date:   12/06/95 

Galeucy  Geuning  and  Racing,  Limited  Partnership 

Lac  Courte  Oreilles  Band  of  Lake  Superior  Chippewa 
DCN:  940630-01001      Action  Date:   12/07/95 

ELB,  Inc. 

Otoe-Missouria  Tribe  of  Oklahoma 

DCN:  931021-01001      Action  Date:   12/07/95 

Native  American  Management  Corp. 
Sac  &  Fax  Nation  of  Oklahoma 
DCN:  930402-01001       Action  Date:   12/13/95 

Foxfire  Gaming  Corporation 
Sac  &  Fox  Nation  of  Oklahoma 
DCN:  940811-01002      Action  Date:   12/13/95 

BBC  Entertainment,  Inc. 
Klamath  Tribes 
DCN:  940808-01001      Action  Date:   01/03/96 
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New  West  Gaming  Corporation 
"mapaw  Tribe  of  Oklahoma 
JCN:  950627-01001      Action  Date:   02/06/96 

Seminole  Management  Associates,  Ltd. 
Seminole  Tribe 
DCH:    930317-01001      Action  Date:   03/18/96 

KEWA  Consultants,  L.L.C. 
Santo  Domingo  Tribe 
DCN:  950914-01001    "  Action  Date:   03/22/96 

Nisinoh  Corporation 

Bear  River  Band  of  the  Rohnerville  Rancheria 
DCN:  951106-01001      Action  Date:   08/16/96 


Total  in  this  status: 
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department  of  S^usJtict 
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Mr.  Chairman,  Mr.  Vice-Chairman,  and  Members  of  the  Committee  -- 

My  name  is  Kevin  Di  Gregory.   I  am  a  Deputy  Assistant 
Attorney  General  in  the  Criminal  Division  of  the  Department  of 
Justice.   Thank  you  for  inviting  the  Department  of  Justice  to 
provide  its  views  at  this  oversight  hearing  on  the  regulatory 
activities  of  the  National  Indian  Gaming  Commission  (NIGC) . 

The  Administration  and  the  Attorney  General  greatly 
appreciate  the  efforts  that  both  you  and  the  Vice  Chairman  have 
made  to  foster  dialogue  on  the  important  issues  surrounding 
Indian  gaming.   We  hope  that  your  efforts  in  this  area  will 
continue  and  that  in  the  105th  Congress,  the  Committee  will 
introduce  legislation  to  improve  the  Indian  Gaming  Regulatory  Act 
(IGRA)  to  reflect  a  consensus  between  Indian  tribes.  States,  and 
other  interested  parties  that  addresses  concerns  that  have  arisen 
since  its  enactment. 

Government- to-6ovenunent  Relations  with  Indian  Tribes 

From  the  first  days  of  this  Nation,  the  United  States  has 
recognized  Indian  tribes  as  governments,  and  has  secured  the 
right  of  Indian  tribes  to  self-government  through  numerous 
treaties  and  statutes.   The  Administration  and  the  Attorney 
General  intend  to  honor  the  commitments  of  the  United  States  to 
Indian  tribes. 
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IGRA,  25  U.S.C.  §  2701  et  seq. .  and  18  U.S.C.  §§  1166-1168, 
was  enacted  in  1988  pursuant  to  this  longstanding  federal  policy 
of  self-determination  for  Indian  tribes,  in  order  to  promote 
"tribal  economic  development,  self-sufficiency,  and  strong  tribal 
governments, "  and  to  protect  Indian  tribes  and  the  public  from 
corrupt  influences.   25  U.S.C.  §  2702.   IGRA  successfully  has 
promoted  tribal  economic  development.   Today,  there  are  more  than 
140  class  III  compacts  in  26  states,  generating  government 
revenue  for  Indian  tribes  to  support  essential  governmental 
services,  including  hospitals,  schools,  and  youth  centers.   The 
economic  benefits  of  Indian  gaming  do  not  stop  at  the  boundaries 
of  Indian  country.   State  and  local  economies  also  benefit  from 
the  economic  activity  surrounding  Indian  gaming.   An  effective 
regulatory  system  is  essential  to  protecting  Indian  gaming  and 
the  benefits  that  accrue  from  it . 

Role  and  Interest  of  the  Department  o£  Justice 

The  Department  of  Justice  has  significant  law  enforcement 
responsibilities  in  Indian  country.   Although  the  Department  of 
Justice  does  not  participate  directly  in  gaming  regulation,  the 
Department  is  keenly  interested  in  seeing  the  IGRA's  regulatory 
system  work,  and  work  well.   The  Department  has  stated  repeatedly 
to  this  and  other  Congressional  Committees  that,  in  the  absence 
of  adequate  regulatory  oversight,  large-scale  gaming  potentially 
is  subject  to  targeting  by  organized  crime  families  or  criminal 
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entrepreneurs,  corrupt  managers,  and  dishonest  employees.   Thus, 
minimum  federal  standards  are  necessary  to  safeguard  Indian 
gaming  against  corruption  in  Indian  gaming,  and  in  keeping  with 
the  principles  of  tribal  self-government,  those  standards  should 
be  developed  in  consultation  with  the  tribes. 

The  Current  IGRA  Regulatory  System 

The  Constitution  establishes  Indian  affairs  as  a  unique  area 
of  federal  concern.   In  the  absence  of  a  delegation  of 
Congressional  authority  to  the  states,  federal  law  governs 
relations  with  Indian  nations.   Pursuant  to  this  principle,  the 
Supreme  Court  held  that  Indian  gaming  was  subject  to  tribal  and 
federal  regulation,  not  state  regulation.   California  v.  Cabazon 
Band  of  Mission  Indians.  480  U.S.  202,  200  (1987)  . 

At  that  time,  federal  law  did  not  provide  "clear  standards 
or  regulations  for  the  conduct  of  gaming  on  Indian  lands."   25 
U.S.C.  §  2701(3).   Thus,  Congress  enacted  IGRA  to  establish 
federal  law  standards.   Recognizing  that  state  interests  are 
implicated  by  high  stakes  Indian  gaming  because  many  patrons  are 
state  citizens  drawn  from  of f -reservation.  Congress  established 
the  tribal-state  compact  process  to  establish  regulatory  systems 
which  reflect  the  interests  of  states,  Indian  tribes,  and  the 
federal  government  in  class  III  or  casino- style  gaming.   States 
and  Indian  tribes,  therefore,  currently  are  the  primary 
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regulators   of   class    III   gaming.      The   Supreme   Court   explained   that 
in  providing  states  with  this  opportunity  to  participate   in  the 
regulation  of   Indian  gaming.    Congress  extended  to  the   states   a 
power  over   Indian  affairs   otherwise  withheld   from  them  by  the 
Constitution.      Seminole   Tribe   v.    Florida.    116   S.    Ct .    1114,    1124 
(1996)  . 

In  addition   to   the   regulatory  authority  of    tribes   and 
states,    the   Executive   Branch  has    limited  oversight   authority  over 
class    III   gaming.      Tribal   gaming  ordinances   and  management 
contracts    for   class    III   gaming  are   subject    to   the   approval   of   the 
NIGC,    the    tribal-state   compact   negotiation  process    is   subject    to 
federal   court   review,    and  tribal -state   compacts   are   subject   to 
the   approval   of   the   Secretary  of   the    Interior.'      In  addition,    the 
Department   of   Treasury  has  begun   to  work  with   Indian   tribes   to 
implement   the  Bank  Secrecy  Act   in   Indian  casinos   to  protect   them 
against   money   laundering. 


'  Although  the  Supreme  Court  held  in  Seminole  Tribe  that  Congress  does 

not  have  authority  under  the  Commerce  Clause  to  waive  the  Eleventh  Amendment 
immxinity  of  states  from  suit  in  federal  court,  the  IGRA  remains  a  valid  statute. 
Seminole  Tribe,  therefore,  does  not  affect  existing  tribal-state  class  III  gaming 
compacts .  The  Secretary  of  the  Interior  is  undertaking  a  thorough  review  of  the 
Supreme  Court's  decision  in  Seminole  Tribe.  To  ensure  that  the  tribal-state 
compact  process  continues  to  meet  the  interests  of  state  and  tribal  governments, 
that  review  is  open  and  inclusive,  and  the  Secretary  is  seeking  input  from 
states,  tribes,  and  members  of  the  public  at  large  at  several  stages  in  that 
process.  In  the  absence  of  comprehensive  legislation  to  address  the  compact 
process  after  Seminole  Tribe,  the  Secretary's  process  is  critical  to  the 
continued  functioning  of  the  IGRA.  Although  the  Department  believes  that  the 
Secretary  can  resolve,  after  Seminole  Tribe,  whether  IGRA  authorizes  him  to 
prescribe  procedures  in  lieu  of  a  compact  when  a  state  asserts  sovereign  immunity 
as  a  bar  to  federal  court  review  of  the  compact  negotiation  process.  Congress 
could  address  these  issues  more  definitively  and  in  a  way  that  is  less  likely  to 
generate   litigation. 


97 


The  NIGC  and  Indian  tribes  share  regulatory  oversight  of 
class  II  gaming  or  bingo,  pull-tabs,  and  similar  games. ^  Under 
its  authority  over  class  II  gaming,  the  NIGC  may  review  tribal 
gaming  ordinances  and  management  contracts,  conduct  background 
checks  as  necessary,  audit  books  and  records  of  gaming 
operations,  levy  fines,  and  issues  closure  orders  for  violations. 
The  NIGC  has  promulgated  detailed  regulations  to  implement  this 
authority.   25  C.F.R.  500  et  seq. 

The  Department  of  Justice  also  is  charged  with  enforcement 
of  the  law,  which  it  does  through  the  U.S.  Attorneys,  with  the 
Criminal  Division  and,  at  times,  the  Environment  and  Natural 
Resources  Division  playing  a  supporting  role.   In  general,  the 
Environment  and  Natural  Resources  Division,  in  cooperation  with 
the  United  States  Attorneys,  represents  the  Secretary  and  the 
NIGC  in  civil  litigation.   The  Federal  Bureau  of  Investigation, 
in  addition  to  investigating  felonies  in  the  Indian  country, 
provides  the  NIGC  and  other  regulatory  agencies  with  background 
and  criminal  record  information. 

The  Department  of  Justice  is  dedicated  to  responding  in  an 
appropriate  manner  to  non-compliance  with  Indian  gaming  laws  and 
has  utilized  its  enforcement  tools  against  operations  conducted 
without  tribal  government  sanction,  against  uncompacted  gaming. 


class  I  gaming  or  traditional  cultural  gaming  is  subject  to  the 
exclusive  regulatory  authority  of  Indian  tribes. 


and  against  suppliers  of  illegal  gaming  devices.   The  Department 
also  has  a  balanced  policy  concerning  uncompacted  class  III 
gaming,  the  overall  goal  of  which  is  "peaceful  teirmination  of 
.  .  .  illegal  operations"  within  a  reasonable  time  by  negotiation 
and  where  negotiation  fails,  then  by  legal  action.   Attorney 
General  Memorandum  to  U.S.  Attorneys  (Aug.  18,  1994) .   Pursuant 
to  this  policy,  the  United  States  has  brought  enforcement  actions 
in  California,  Idaho,  Montana,  Nebraska,  New  Mexico,  Oklahoma, 
and  Washington  to  resolve  whether  certain  games  or  gaming 
operations  are  inconsistent  with  IGRA.   In  Michigan,  the  United 
States  is  engaged  in  enforcement  actions  where  tribes  have 
conducted  class  III  gaming  on  Indian  lands  outside  of 
reservations. 

Recent  Cooperative  Efforts  Between  the  Justice  Department  emd  the 
NIGC 

While  the  Department  of  Justice  and  NIGC  have  distinct  and 

independent  statutory  roles  under  IGRA,  we  both  have  a  common 

interest  in  ensuring  that  there  is  a  strong  regulatory  system  to 

protect  Indian  gaming.   In  the  past  year,  the  Department  of 

Justice  on  two  notable  occasions  has  worked  with  the  NIGC  in  the 

enforcement  of  IGRA.   In  Elem  Rancheria,  California,  the 

Department  of  Justice  requested  the  NIGC  to  investigate  a  gaming 

violation.   The  NIGC  held  a  hearing,  and  then  ordered  closure  of 

an  unauthorized  Indian  gaming  operation.   The  operation  was 

closed  and  remains  closed. 
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In  Nebraska,  the  NIGC  cooperated  with  the  U.S.  Attorney  in 
an  effort  to  close  temporarily  the  uncompacted  Indian  gaming 
operation  of  the  Santee  Sioux  Tribe.   The  Tribe  began  to  operate 
class  III  gaming  machines  after  negotiations  for  a  class  III 
tribal -state  compact  with  the  State  failed.   The  NIGC  issued  a 
temporary  closure  order,  and  the  Tribe  sought  to  dissolve  the 
order  in  federal  court.   The  U.S.  Attorney  counterclaimed  to  halt 
the  illegal  gaming  through  a  civil  injunction.   The  district 
court  denied  the  U.S.  Attorney's  request,  ruling  that  civil 
injunctive  relief  is  not  available  under  IGRA  when  criminal 
sanctions  are  available.   The  Department  respectfully  believes 
that  the  district  court  was  in  error  and  has  requested  the  court 
to  reconsider  that  ruling. 

Although  courts  have  enjoined  uncompacted  tribal  operations 
without  discussion,  this  is  the  third  occasion  on  which  a 
district  court  has  held  that  an  injunction  may  not  issue  because 
enforcement  by  criminal  prosecution  is  available.   From  a  legal 
standpoint,  uncompacted  gaming  operations  constitute  a  public 
nuisance  and,  therefore,  fall  within  one  of  the  exceptions  to  the 
general  rule  that  equity  does  not  enjoin  crime.   Furthermore, 
from  a  policy  perspective,  injunctive  remedies  often  are  the  most 
effective  means  of  bringing  uncompacted  gaming  into  compliance 
with  the  law  and  are  a  far  more  appropriate  method  of  resolving 
purely  legal  disputes  between  the  federal  government  and  tribal 
governments,  than  are  criminal  prosecutions.   To  avoid  future 
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litigation  over  this  issue.  Congress  is  requested  to  clarify  that 
both  civil  injunctive  remedies  and  criminal  sanctions  are 
available  to  halt  uncompacted  gaming,  and  that  temporary  closure 
orders  are  judicially  enforceable. 

The  Need  for  Minimum  Federal  Standards  and  to  Reinforce  the 
Regulatory  Efforts  of  the  National  Indian  Gaming  Commission 

Some  Indian  tribes  have  agreed  to  the  application  of  state 

regulatory  authority  and  standards  for  class  III  gaming  through 

the  tribal -state  compact  process.   Other  Indian  tribes  have 

developed  their  own  sophisticated  regulatory  standards  and  tribal 

agencies  to  implement  those  standards.   There  is  a  wide 

variation,  however,  in  the  regulatory  systems  in  Indian  gaming, 

and  it  is  possible  that  in  some  instances  neither  the  state  nor 

the  tribe  would  develop  adequate  regulation.   Accordingly,  there 

is  a  need  for  minimum  federal  regulatory  standards  for  class  III 

Indian  gaming,  which  should  be  developed  in  consultation  with 

tribal  governments.   For  such  standards  to  be  effective,  NIGC 

must  have  the  authority  and  the  resources  to  enforce  those 

standards . 

Federal  minimum  regulatory  standards  for  Indian  gaming 
should  address,  among  other  things: 

•  background  investigations  and  licensing  of  key 
managers  and  employees; 

•  extension  of  credit  and  banking  requirements; 

•  internal  financial  controls,  cash  counts,  record 
keeping,  and  audits;  and 
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•    surveillance  and  security  systems. 

Tribes  and  states  should  have  the  option  of  meeting  these  minimum 
federal  regulatory  standards  through  tribal-state  compacts.   As 
with  federal  environmental  laws,  the  federal  regulator,  the  NIGC, 
could  operate  a  certification  process  to  ensure  that  state  or 
tribal  gaming  regulatory  agencies  possess  the  authority, 
qualifications  and  the  capacity  to  enforce  the  federal  minimum 
regulatory  standards.   The  NIGC  would  then  provide  a  second  level 
regulatory  oversight  to  support  the  state  or  tribal  regulatory 
agencies.   Where  tribes  and  states  have  not  developed  regulatory 
systems  through  a  compact  or  Secretarial  procedures  sufficient  to 
be  certified  as  authorized,  capable,  and  qualified  to  meet  these 
minimum  standards,  the  NIGC  should  be  empowered  to  enforce  the 
federal  minimum  standards  as  the  primary  Indian  gaming  regulator. 

To  ensure  that  the  NIGC  has  the  authority  and  capacity  to 
enforce  federal  minimum  regulatory  standards  for  Indian  gaming, 
legislation  should  provide  the  NIGC  with  clear  authority  to 
regulate  class  III  Indian  gaming,  provide  NIGC  with  authority  to 
assess  reasonable  fees  on  class  III  gaming  to  defray  the  cost  of 
regulation.   Additionally,  the  cap  on  assessments  by  the  NIGC 
should  be  increased  to  fund  adequately  NIGC's  gaming  regulatory 
and  enforcement  activities.   The  Department  of  Justice  believes 
that  these  changes  will  result  in  a  system  that  allows  for 
rigorous  enforcement  of  uniform  standards  of  minimum  regulation 
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for  all  Indian  gaming  activities.   We  hope  that  the  Committee 
will  introduce  legislation  in  the  105th  Congress  that  will 
achieve  this  goal  and,  thereby,  provide  greater  security  for 
Indian  gaming  and  those  tribes  who  have  come  to  rely  on  gaming  as 
a  means  of  raising  much  needed  governmental  revenue. 

Mr.  Chairman,  this  concludes  my  statement.   At  this  time,  I 
would  be  glad  to  answer  any  questions  you  may  have. 
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The  National  Indian  Gaming  Association  is  a  non-profit  organization  established  by 
gaming  Tribes  in  1985.  NIGA  membership  is  conq)osed  of  147  sovereign  Indian  Nations 
and  77  non-voting  Associate  (Corporate)  members  representing  tribes,  organizations  and 
businesses  engaged  in  Tribal  gaming  enterprises  throughout  the  United  States.  NIGA  was 
formed  by  Tribes  to  protect  their  sovereign  governmental  rights  in  this  area  and  to  support 
their  gaming  and  economic  interests  in  Congress  and  elsewhere. 

NIGA  thanks  the  Senate  Committee  on  Indian  Afiairs,  Chairman  McCain  and  Vice- 
Chairman  Inouye  for  the  opportunity  to  attend  this  hearing  and  comment  on  issues  relating 
to  the  National  Indian  Gaming  Commission.  We  would  like  to  thank  you  Senator  McCain 
and  Senator  Inouye,  for  your  leadershq)  on  this  issue  and  in  the  Indian  gaming  field.  In 
particular,  we  want  to  thank  you  for  yoiv  quick  action  at  the  beginning  of  this  Congress 
for  the  mtroduction  of  S.  487.  We  feel  this  bill  was  mstrumental  in  turning  the 
Congressional  Indian  gaming  debate  toward  the  positive  and  pro-active.  For  this,  NIGA 
and  Indian  Coimtry  are  gratefiiL  Events  of  the  104th  Congress  have  justified  your 
foresight  on  this  issue. 

We  note,  at  this  pomt,  the  104th  Congress  has  resuhed  in  the  preservation  of  gaming  as  an 
economic  development  tool  for  Indian  Nations.  (With  the  sad  exception  of  our 
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unfortunate  Narragansett  brothers  and  sisters.  We  hope  you  will  consider  providing 
assistance  to  them  so  they  will  not  be  denied  a  right  enjoyed  by  every  other  Tribe  in  the 
U.S.) 

Mr.  Chairman,  we  know  you  are  genuinely  concerned  about  the  possibility  of  some  major 
scandal  in  Indian  gaming  because  of  yoiu  perception  that  there  is  inadequate  regulation 
and  internal  controls  in  some  Indian  operations.  Let  me  say  that  NIGA  shares  this  concern. 
We  have  previously  stated  and  once  again  express  our  support  for  Federal  Minimum 
Internal  Control  Standards.  And,  in  the  body  of  our  comments,  we  offer  specific  proposals 
\^^ch  we  feel  &irly  address  issues  regarding  such  standards. 

We  note  that  the  powers  of  the  NIGC  are  contained  in  the  lodian  Gaming  Regulatory  Act, 
Section  2705,  Powers  of  the  Chairman  and  Section  2706,  Powers  of  the  Commission. 

The  Chairman's  authority,  subject  to  appeal  before  the  Commission,  is 


1)  to  issue  orders  of  tenq)orary  closure, 

2)  to  levy  and  collect  civil  fines, 

3)  to  approve  Tribal  ordinances  or  resohitions  regulating  Class  II  and  Class 
m  gaming;  and, 

4)  to  approve  management  contracts  for  Class  n  and  Class  III  gaming. 


The  Commission  authority  includes. 


1)  to  approve  regulations  for  the  assessment  and  collection  of  civil  fines, 

2)  to  estabUsh  a  rate  of  fees  for  the  Commission  monitoring  of  Class  II 
gaming, 

3)  to  authorize  the  Chairman  to  issue  subpoenas. 
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4)  to  make  pennanent  orders  of  closure, 

5)  to  monitor  Class  n  gaming, 

6)  to  inspect  and  examine  Class  n  gaming  premises, 

7)  to  conduct  background  investigations, 

8)  to  inspect  and  review,  as  necessary,  all  records  and  information  relating 
to  Class  n  gaming, 

9)  to  hold  hearings,  and 

10)  to  promulgate  regulations  and  guidelines. 


We  note  that  NIGC  authority  with  regard  to  Class  m  gaming  is  mmimal  and  is  largely 
contained  within  Tribal  ordinance  review.  Management  Contract  review  and  background 
investigations  (fuigerprint  review,  for  exaiiq)le.) 

The  dual  natme  of  this  authority  is  to  provide  a  reasonable,  yet  timely,  review  of  Tribal 
governmental  gaming.  We  believe  this  authority  is  in  line  with  the  intent  of  IGRA  to 
promote  Tribal  economic  development,  self-sufficiency  and  strong  Tribal  governments. 

We  wish  to  state  at  the  outset  of  this  hearing,  NIGA  is  encouraged  with  the 
performance  of  the  NIGC.  A  fimctional  and  effective  NIGC  is  in  line  with  the  intent  of 
Indian  Nations  to  protect  and  guard  the  integrity  of  the  game.  This  has  not  always  been 
the  case.  We  note  the  Commission  had  three  enforcement  actions  under  Chairman  Tony 
Hope.  There  have  been  19  such  actions  under  current  Chairman  Harold  Monteau  in  the 
past  year.  In  addition,  there  have  been  five  letters  of  warning.  Indian  Nations  have  become 
sufficiently  aware  that  they  must  adequately  conq>ly  with  IGRA  or  an  enforcement  action 
will  oisue. 
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Although  we  can  not  say  the  NIGA  Member  Indian  Nations  agree  with  100%  of  the 
Commissions  enforcement  decisions,  we  will  say  we  believe  the  Commission  has  inq)roved 
its  administrative  capacity  to  act  on  Tribal  requests  and  has  become  some>\iiat  more 
objective  in  its  decision-making  affecting  Tribes.  As  long  as  the  decisions  are  objective  and 
fair,  and  not  hostile  to  the  right  of  Indian  Nations  to  conduct  Class  n  and  Class  m 
gaming  consistent  with  their  sovereign  powers,  the  law  as  set  out  in  the  Cabazon  decision, 
and  the  provisions  of  IGRA,  Indian  Nations  and  NIGA  are  more  than  willing  to  work 
with  and  support  the  NIGC. 

The  cautious  effectiveness  of  the  NIGC  is  illustrated  by  a  specific  instance.  In  California, 
the  legality  or  illegality  of  the  situation  has  not  been  determined.  The  matter  is  currently  in 
litigation.  The  resolved  litigation  leans  toward  the  Tribal  position.  The  Chairman  and 
NIGC  are  correct  in  not  taking  a  position  while  this  matter  is  imresolved  and  in  the 
Courts.  The  U.S.  Attorney's  have  not  taken  action  for  the  same  reason.  The  U.S. 
Attorneys  are  the  attorneys  for  the  NIGC.  The  U.S.  Attorney  would  be  the  entity  to  take 
any  enforcement  action  by  the  NIGC.  We  support  that  arrangement. 

NIGA  believes  Chairman  Monteau  has  been  domg  an  excellent  job,  under  the 
circumstances.  Chairman  Monteau  has  been  han:q)ered  by  the  Administration  being  terribly 
slow  in  naming  replacement  Commissioners  for  expired  terms.  The  lag  in  appointing  new 
Commissioners  resulted  in  dissension  among  Commission  staff  and  slowed  or  hahed  many 
activities.  It  took  several  months  to  replace  two  President  Bush  appointees  to  the 
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Commission.  This  situation  eventually  led  to  conflict  and  leaks  of  confidential  documents 
to  an  adverse  media  source. 

The  appointment  of  Commissioner  I%il  Hogen  has,  likewise,  been  very  positive.  We  note 
Commissioner  Hogen,  an  enrolled  Tribal  member  and  former  U.S.  Attorney ,  has  been 
well  received  in  Indian  Country  and  in  D.C.  We  believe  Conmiissioner  Hogen  is  a  primary 
reason  the  NIGC  is  now  moving  in  a  positive  and  effective  manner.  In  particular,  this  is  in 
contrast  with  the  period  of  time  in  the  year  before  his  appointment. 

In  regard  to  IGRA,  NIGA  believes  there  are  areas  which  could  be  modified.  This 
includes  strengthening  Commission  overs^ht  of  Indian  gaming.  Following  are 
NIGA  comments. 

Indian  gaming  has  proven  to  be  the  most  beneficial  and  effective  economic  development 
activity  and  the  most  effective  Tribal  government  revenue  enhancement  device  since  the 
European  influence  arrived  on  this  continent.  U.S.  Federal  Indian  pohcy  succeeded  in 
devastating  Indian  traditional  Indian  economies.  NIGA  and  its  member  Tribes  have 
provided  this  Committee,  and  other  Congressional  Committees,  with  himdreds  of  pages  of 
testimony  documenting  the  positive  benefits  of  Indian  gaming.  We  will  not  dwell  on  it  at 
this  hearing.  However,  great  care  must  be  taken  to  preserve  this  uniquely  successfiil  Indian 
economic  development.  This  is  particularly  so  m  the  &ce  of  decreasmg  Federal  Indian 
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program  funds  and  a  Wel&re  Act  ^\1uch  will  require  individuals  to  find  enq)loyment  where 
there  is  no  en:q)loyment. 

NIGA  has  consistently  stated  that  we  strongly  advocate  guarding  and  protecting  the 
integrity  of  Indian  governmental  gaming.  We  advocate  for  strong  backgroimd  check 
systems  for  management  company  key  employees  and  gaming  enq)loyees.  We  advocate 
for  strong  mmimum  internal  control  standards.  NIGA  has  testified  to  this  advocacy  for 
regulatory  systems  at  numerous  Congressional  hearings,  mcluding  at  least  six  times  before 
this  Committee.  Yet,  it  appears  the  NIGA  message  is  not  being  heard.  Some  legislators 
still  say  NIGA,  and  Indian  Nations,  do  not  support  strong  and  effective  regulation.  This  is 
clearly  an  incorrect  assessment.  Let  me  say  again.  Chairman  McCain,  Vice-Chairman 
Inouye  and  all  Committee  Members,  NIGA,  with  147  member  Indian  Nations,  advocates 
for  strong  regulatory  systems.  NIGA's  support  for  a  strong  and  effective  NIGC  is 
groimded  m  our  position  on  strong  Tribal  regulatory  systems. 

NIGA  Seminar  Institute. 

In  order  to  reinforce  Tribal  regulatory  structures,  NIGA  has  created  and  developed  the 
NIGA  Seminar  Institute  to  conduct  seminars  m  such  subject  areas  that  will  increase  the 
Tribe's,  Tribal  gaming  Commission's  and  Tribal  gaming  facility's  ability  and  e7q)ertise  in 
all  areas  of  Casino  oversight,  regulation  and  operation.  The  NIGC,  and  other  regulatory 
arms  of  the  Federal  government,  have  worked  with  the  NIGA  Seminar  Institute. 
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NIGA  has  conducted  13  seminars  in  all  geographic  areas  of  the  U.S.  m  the  past  26 
months.  In  addition,  NIGA  conducted  1 14  Workshops  in  conjunction  with  the  Annual 
Membershq)  Meeting  and  Trade  Show.  The  seminars  represent  the  diversity  of  the  current 
industry,  mcluding  Human  Services,  Regulation,  Security,  Surveillance,  Investigation  of 
Frauds,  Scams  and  Cheats,  Management  and  Fmancial  Oversight.  Faculty  are  selected  for 
their  expertise  and  proven  e;q)eTience  and  knowledge  of  the  Indian  gaming  and  gaming 
industry.  We  also  include  e>q)ert  instructors  from  the  Federal  agencies  that  have 
enforcement,  regulatory  and  oversight  responsibility  over  Indian  gaming.  These  instructors 
include  agents  from  the  Bureau  of  Indian  Af&irs  Gaming  OflBce,  U.S.  Marshall's,  FBI, 
Department  of  Treasury,  IRS,  U.S.  Attorneys  offices,  the  U.S.  Secret  Service  and  State 
Attorney  Generals  as  NIGA  Seminar  presenters.  In  addition,  we  have  used  as  faculty  the 
head  men  and  other  representatives  from  State  Gaming  Commissions  in  various 
workshops  at  Seminars.  NIGA  has  provided  several  seminars  for  Tribal  Gaming 
Conunissioners.  Training  is  ongoing. 

We  have  worked  collaboratively  with  the  Department  of  Treasury  to  prepare  Tribal 
casinos  to  implement  the  Bank  Secrecy  Act,  Title  3 1  provisions.  NIGA  supported  the 
1994  amendments  to  the  Bank  Secrecy  Act  applying  its  provisions  to  Indian  casinos. 
NIGA  has  conducted  four  seminars  with  the  Department  of  Treasury  smce  April  1996  to 
prepare  Tribes  for  the  Regulations,  which  became  eflFective  for  Indian  casinos  on  August 
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1,  1996.  (See  attached.)  NIGA  is  currently  assessing  &cility  conq)liance  officers  and  the 
level  of  change  brought  about  due  to  Title  31. 

Perhaps  most  importantly,  NIGA  has  worked  closely  with  the  NIGC  in  almost  all  of  our 
seminars.  We  beUeve  that  the  NIGC  policies  and  procedures  must  be  communicated  to  all 
gaming  Tribes  and  all  Tribal  gaming  fecilities.  NIGA  provides  the  opportunity  to  NIGC  to 
communicate  their  message  to  Indian  Country.  It  is  a  positive  measure  of  the  effectiveness 
of  the  NIGC  that  they  have  accepted  this  opportunity.  NIGA  began  working  with  the 
NIGC  under  Chairman  Tony  Hope.  The  effort  has  continued,  and  greatly  expanded  and 
developed,  under  Chairman  Harold  Monteau.  We  feel  this  is  a  vital  Tribal  and  NIGC  link 
>^ch  underscores  why  the  NIGC  has  become  more  effective  m  Indian  Coimtiy.  Tribes 
are  permitted  to  address  Commissioners  and  ask  specific  questions  in  a  learning 
atmosphere,  not  a  confirontational  one.  The  direct  effect  is  a  better  and  improved  industry. 

Given  this  regulatory  and  NIGC  e>q)erience,  NIGA  does  believe  that  some  modL6cation  of 
the  NIGC  through  amendment  of  IGRA  might  be  beneficial  However,  we  stress  that 
those  modifications  should  be  minimal  (and  not  at  the  cost  of  harmfiil  amendment.)  NIGA 
respectfiilly  offers  to  work  with  the  Chairman  and  the  Senate  Committee  on  Indian  Af^s 
toward  acceptable  and  appropriate  modifications  in  the  fiiture  and  explore  in  depth  some 
of  the  areas  which  can  possibly  be  modified. 
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Minimum  Internal  Control  Standards 


Under  the  current  IGRA,  the  NIGC  has  tninimal  authority  with  respect  to  Class  III 
gaming.  NIGA  would  be  supportive  of  the  establishment  of  Federal  Minimum  Internal 
Control  Standards,  including  those  enconq)assing  Class  HI  gaming.  Standards  could  be 
developed  by  the  NIGC  (or  a  successor,  modified  Commission)  through  a  consuhative 
process  similar  to  the  current  regulatory  process,  so  long  as  any  process  specifically 
involves  the  participation  of  Indian  Nations.  These  standards  would  be  adopted  by  the 
NIGC  and  inq)lemented  in  a  maimer  similar  to  the  environmental  standards  adopted  and 
apphed  to  states  and  Tribes  by  the  Environmental  Protection  Agency.  Tribes  would  be,  by 
law  and  by  &ct,  the  primary  regulator  by  establishing  and  hnplementing  standards  wiiich 
meet  or  exceed  Federal  standards.  The  NIGC  would  have  strong  oversight  responsibility 
and  capability  to  insure  that  standards  continue  to  be  met  and  in:q)lemented. 

Standards  should  consider  all  aspects  of  gaming,  meaning  that  there  would  be  standards 
for  the  conduct  of  games,  for  mtemal  controls,  for  pick-up  money  purposes,  for  ^^o  is 
allowed  in  sofi-count,  for  hard  count  rooms,  for  conq)uter  tracking  systems,  for  Tribal 
gaming  connrission  standards,  for  background  check  standards,  for  standards  for 
separation  of  Tribal  gaming  Commission  within  Tribal  governments,  for  surveillance,  etc. 

Licensing  of  vendors  and  enq>loyees  would  be  the  subject  of  Federal  Minimum  Standards, 
but  the  actual  Ucensing  and  backgrounding  would  be  the  responsibility  of  the  Tribe.  The 
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NIGC  would  have  a  filing  requirement  for  the  vendor  and  Tribe,  and  oversight 
re^onsibility  to  be  sure  that  the  investigation  in  the  backgrounds  is  sufficient.  The  NIGC 
could  reject  a  filing  for  insufficient  backgrounding  and  send  the  filing  back  for  additional 
background  mvestigation. 

It  is  the  position  of  NIGA  that  the  NIGC  should  not  be  the  entity  doing  backgrounding 
and  investigations  as  is  now  the  case.  This  is  for  a  niunber  of  reasons, 

1)  This  creates  a  massive  Federal  bureaucracy  at  a  time  ^\iien  all 
government  is  being  pressured  to  deregulate  and  down-size. 

2)  There  are  currently  more  that  180,000  direct  en^loyees  of  Indian 
gaming.  Tbere  are  more  than  30,000  vendors.  It  would  take  the  present 
NIGC  35  years  to  approve  the  current  licenses.  Even  if  the  Commission 
size  is  doubled,  it  will  still  take  17  years  to  finish.  This  doesn't  make  sense. 

3)  Due  to  time  constraints.  Tribes  already  complete  or  contract  and  pay  for 
a  substantial  amoimt  of  the  necessary  backgrounding  and  investigation.  In 
many  conq)acted  states,  the  compact  has  a  provision  for  the  state  to 
complete  the  background  investigations,  paid  for  by  an  assessment  to  the 
Tribe. 

4)  IGRA  already  considers  that  the  NIGC  may  cause  backgroimding  and 
investigation,  as  well  as  complete  it. 

Federal  standards  can  more  easily  and  effectively  be  met  by  the  Tribe  or  by  arrangements 
negotiated  in  a  Tribal/state  conq)act  or  in  procedures  adopted  by  the  Secretary  of  Interior 
and  met  by  the  Tribe. 

NIGA  has  supported  minimum  internal  control  standards  and  has  advocated  for  their  use 
for  the  past  3  1/2  years.  In  &ct,  gaming  Tribes  have  taken  the  initiative  to  ward  off  "anti- 
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Mdian"  legislation  through  pro-active  efforts.  NIGA  created  a  workgroup  conq)osed  of 
representatives  of  gaming  Tribes,  including  Tribal  leaders,  Tribal  gaming  managers, 
commercial  gaming  industry  consultants,  lawyers  accountants  and  professional  auditors 
viho  worked  for  eight  months  drafting  and  re-drafting  the  Minimum  Memal  Control 
Standards  (MICS).  The  MICS  were  presented  to  and  adopted  by  NIGA  and  the  NIGA- 
NCAI  Indian  Gaming  Task  Force,  representing  over  300  Indian  Nations.  The  MICS  are 
presently  being  used  as  minfmiiTn  guidelines  for  gaming  Tribes  to  assist  in  the  maintenance 
of  a  high  standard  of  internal  gaming  controls.  Most  Tribes  have  formally  adopted  the 
minimiiTn  standards  contained  in  the  MICS.  The  minimum  standards  are  similar  to  those 
used  in  Nevada  and,  in  some  mstances,  more  stringent.  The  MICS  are  currently  being 
updated  and  modified  to  include  Bank  Secrecy  Act  regulations  and  other  technical 
changes.  The  update  will  be  conq}lete  in  the  near  ftiture.  (See  attached.) 

NIGA  is  aware  that  all  Tribes  have  not  adopted  the  MICS.  And,  that  there  may  be  some 
Tribes  that  have  inadequate  regulatory  or  mtemal  control  systems  and  structures.  No 
system,  including  Nevada,  is  without  room  for  iDq)rovement.  It  is  because  of  this  that 
NIGA  would  support  Federal  Minimum  Internal  Control  Standards. 

Tribal  Gaming  Commissioners/Regulators 

In  June  of  1995,  the  Indian  gaming  Commissioners/Regulators  formed  their  own 
organization  that  is  coD:q>osed  of  gaming  regulators  throughout  the  Country,  the  Tribes 
have  siq)ported  this  organization,  ^proximately  75  representatives  from  across  the 
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Country  attend  the  bi-monthly  meetings.  The  organization  shares  information  and  is 
initiating  work  with  the  North  American  Gaming  Regulators  Association.  (See  attachment 
directory.) 

American  Indian  National  Indian  Gaming  Commissioners 

NIGA  and  Indian  Country  strongly  believe  that  the  requirement  for  a  majority  of 
Commissioners  to  be  American  Indian  needs  to  remain  in  IGRA.  This  is  Indian  gaming, 
after  all.  NIGA  and  the  Indian  Nations  supported  all  the  ladian  Commissioners  at  the  time 
of  their  appointment.  Those  choices  are  proven  by  time  to  have  been  well  made.  NIGA 
beUeves  that  the  iiiq)ortance  of  Indian  gaming  mandates  that  a  majority  of  Commissioners 
be  Indian  to  ensure  that  Commissioners  possess  the  knowledge,  e^erience  and 
understanding  to  preserve,  protect  and  advocate  for  Indian  gaming  The  U.S.  and 
Congress  would  not  ever  even  think  of  naming  a  non-U.  S.  citizen,  let  alone  appoint  a  non- 
U.S.  citizen,  to  the  United  Nations  as  its  representative.  Why  should  the  U.S.  advocate 
and  legislate  disre^ect  for  the  sovereign  Indian  Nations  by  placing  non-Indian  individuals 
in  paternalistic,  overseer  positions  over  Indian  gaming?  Indian  Country  has  a  multitude  of 
educated,  experienced,  and  well  rejected  Indian  men  and  women  to  draw  firom  for 
appointments  to  this  or  any  Federal  entity.  It  is  merely  reasonable  to  continue  to  provide 
Indian  people  this  opportunity. 
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Indian  Gaming  Advocacy 

Some  people  and  entities,  such  as  the  Wall  Street  Journal  (in  a  recent  scurrilous  article  on 
the  current  NIGC  Chairman)  raise  questions  as  to  whether  it  is  possible  for  a  NIGC 
Commissioner  to  be,  at  the  same  time,  a  regulator  and  a  advocate  for  Indian  gaming.  The 
question  has  its  roots  m  racism  and  should  not  have  to  be  answered.  But  since  some 
people  persist  in  repeating  that  question,  we  see  no  choice  but  to  respond. 

It  is  elementary  that  a  regulator  of  an  industry  can  be  and,  m  almost  every  case  you  can 
think  of,  is  also  an  advocate.  Often,  they  are  more  effective  for  being  so.  The  Chairman  of 
the  Federal  Reserve  Board,  Alan  Greenspan,  is  a  regulator  who  is  also  very  much  an 
advocate  for  the  U.S.  economy  and  banking  institutions.  The  same  is  true  for  private 
industry.  David  Stem,  the  Commissioner  of  the  National  Basketball  Association  (NBA)  is 
unquestionably  a  regulator,  who  is  also  an  unabashed  advocate  for  the  NBA  (ask  the 
recently  regulated,  Pat  Riley  of  the  Miami  Heat).  Baseball  acting-Commissioner  Bud 
SeUg,  who  is  the  chief  regulator  of  Major  League  Baseball,  is  also  an  active  owner  of  a 
baseball  team.  The  ruling  bodies  of  the  ABA  and  the  AMA  are  made  up  of  lawyers  and 
doctors.  When  current  Senator  Harry  Reid  was  a  Nevada  Gaming  Commissioner,  he 
carried  out  his  regulatory  duties  extremely  well  and  still  was  considered  gaming  advocate. 
As  far  as  Indian  gaming  is  concerned,  there  is  no  difference  between  guarding  the  integrity 
of  the  game  and  guarding  the  game. 
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So  why  should  there  be  different  considerations  for  an  Indian  gaming  Commissioner?  The 
implication  is  that  an  Indian  person  can  not  regulate  simply  because  of  being  Indian.  That 
assumption  is  clearly  incorrect.. 

In  regard  to  funding,  the  NIGC  currently,  or  in  any  modified  version,  must  be  adequately 
funded  through  appropriations.  Appropriations  must  be  sufBcient  to  adequately  enable  the 
NIGC  to  have  the  resources  to  cany  out  its  duties  in  a  reasonable  time  fi-ame.  Some 
Representatives,  Senators  and  others  are  screaming  for  mcreased  enforcement  in  Indian 
Country,  which  is  carried  out  by  the  NIGC.  Yet,  last  year,  Indian  Country,  NIGA  and 
some  honorable  members  of  this  Committee  had  to  expend  considerable  time  and  effort  to 
convince  Congress  to  restore  funding  to  NIGC.  The  Appropriations  Committee  had 
removed  funding.  Tribes  will  fund,  through  a  fair  and  equitable  assessment  on  Class  II  and 
Class  III  casinos,  a  NIGC  that  has  adequate  funding  and  resources  to  efiBciently  and 
effectively  carry  out  its  responsibilities. 

In  closing,  I  would  like  to  make  three  comments. 

First,  Congress  has  created  the  National  Gambling  Study  Commission  to  study  legal 
gaming  in  the  U.S.,  and  to  make  a  report  and  reconmiendations  to  Congress.  This  study 
will  include  Indian  gaming,  charitable  gaming,  aspects  of  state  gaming,  and  commercial 
gaming,  the  last  three  are  conducted  under  state  law  and  Congress  will  have  Uttle  direct 
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power  to  inq)ose  standards  or  regulations  if  the  Commission  finds  evidence  of  corruption 
in  those  operations.  Congress  has  direct  control  of  Indian  gaming.  We  hope  very  much 
that,  as  a  consequence,  Indian  gaming  is  not  made  the  scapegoat  for  aU  other  gaming  two 
years  fi'om  now.  One  way  to  ensure  this  is  to  assure  Indian  people  are  represented  on  the 
Commission.  We  request  your  assistance  with  this. 

Second,  we  expect  that  legislation  such  as  S.  487  and  hostile  legislation  such  as  the 
Solomon  bill  will  be  mtroduced  in  the  105th  Congress.  If  it  is  your  mtention  to  reintroduce 
S.  487,  we  would  like  to  closely  work  with  you  and  Vice-Chairman  Inouye,  and  your 
staffs,  on  that  legislation.  We  would  hope  very  much  that,  \\diether  the  Secretary  decides 
to  promulgate  Class  III  procediu-es  or  not,  such  legislation  would  contain  a  provision 
remedymg  the  problems  created  for  Indian  Nations  created  by  the  Seminole  decision. 

Finally,  on  behalf  on  NIGA  and  its  member  Tribes,  I  would  hke  to  thank  you  and  Senator 
Inouye  for  continuing  to  stand  with  Indian  Nations,  in  support  of  their  rights  and 
sovereignty  in  the  field  of  Indian  gaming,  and  through  the  several  attacks  made  in  this 
Congress  against  Indian  Tribes.  I  know  that  it  has  not  always  been  easy  for  you  to  do  so, 
particularly  when  NIGA  and  the  Tribes  must  sometimes  disagree  with  you.  We  do  want 
you  to  know  that  we  very  much  appreciate  and  value  your  support  and  fiiendship. 

Mr.  Chairman,  and  members  of  the  Indian  Af&irs  Committee,  on  behalf  of  NIGA  and  its 
member  Indian  Nations,  we  again  thank  you  for  the  opportunity  to  address  the  Committee 
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on  this  io^ortant  issue.  We  reiterate  our  willingness  to  work  with  you  and  e7q>lore 
modifications  and  iii:q>rovements  to  Indian  governmental  gaming  now  and  in  the  fiiture.  I 
win  be  happy  to  answer  any  questions  you  might  have. 
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Reproduced  from 

National  Indian  Gaming  Association 

SEMINAR  Institute  Workbook 

Bank  Secrecy  Act  Compliance  Conference 

June  14  «I  IS,  1996 
Denver,  CO 


TITLE  31  CURRENCY  TRANSACTION  REPORTING  SUMMARY 


Title  31  of  the  Bank  Secrecy  Act  requires  casinos  to  report  cash  transactions  that 
exceed  $10,000  in  a  24  hour  period.  It  is  anticipated  that  rules  will  be  published  in 
the  Federal  Register  within  the  next  few  weeks  requiring  Indian  Casinos  to  comply 
with  Title  31  in  either  three  or  six  months  following  publication.  The  following  rules 
apply  to  Currency  Transaction  Reporting: 

1 .  All  transactions  involving  cash  coming  into  the  casino  (customer  to  employee) 
are  aggregated  together  over  a  24  hour  period.  Examples  of  cash  in 
transactions  are  as  follows: 

o  Cash  buy-ins  at  the  table  games 

o  Player  bank  deposits  involving  cash 

o  Tournament  cash  buy-ins 

o  Cash  payments  on  credit  instruments 

o  Cash  for  cash  exchanges 

2.  All  transactions  involving  cash  out  from  the  casino  (employee  to  customer)  are 
aggregated  together  over  a  24  hour  period.  Examples  of  cash  out  transactions 
are  as  follows: 

o  Redemption  of  chips  using  a  runner 

o  Redemption  of  chips  at  cashier  cage 

o  Player  bank  withdrawals  involving  cash 

o  Tournament  cash  payouts 

o  Cashing  of  checks  or  markers  for  cash 

o  Cash  for  cash  exchanges 

3.  If  a  custorrter's  cash  transactions  exceed  $10,000  in  a  24  hour  period,  then  a 
Currency  Transaction  Report  (CTR)  IRS  Form  8362  is  to  be  completed.  The  24 
hour  period  ends  at  the  conclusion  of  the  business  day. 

4.  Cash  out  and  cash  in  transactions  are  separate  types  of  activity,  which  are  not 
combined  for  reporting  purposes. 

5.  In  order  to  complete  a  CTR  a  customer's  identification  (picture  i.D.)  must  be 
verified.  If  a  patron  does  not  have  documents  with  their  social  security 
number,  an  IRS  W-9  form  should  be  completed. 
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6.  Employees  of  the  casino  are  prohibited  from  advising  customers  on  how  to 
circumvent  the  reporting  requirements  of  Title  3 1 .  Coaching  customers  on  how 
to  restructure  a  transaction  or  informing  them  the  24  hour  cutoff  time  is 
strictly  prohibited. 

7.  Employees  can  provide  the  customer  with  an  information  card,  which  explains 
the  requirements  of  Title  31 . 

8.  If  a  customer  attempts  to  use  another  customer  as  an  agent  to  perform  their 
transaction  which  wilt  exceed  $1 0,000  for  the  source  customer,  identification 
must  be  obtained  from  both  customers.  Any  employee  who  has  knowledge  of 
a  reportable  transaction  must  make  every  effort  to  ensure  that  the  transaction 
is  properly  recorded,  even  if  they  are  not  directly  involved  in  the  activity. 

9.  When  a  known  customer  exceeds  $10,000  their  identification  does  not  have 
to  be  requested,  if  it  has  been  previously  verified. 

10.  In  the  event  a  customer  exceeds  $10,000  and  this  activity  is  not  discovered 
until  after  the  transaction  has  been  consummated,  identification  must  be 
requested  from  the  customer  at  the  next  opportunity. 

1 1 .  Form  8362  must  be  filed  with  the  IRS  within  1 5  days  of  the  transaction.  The 
supervisor  who  observes  the  last  transaction  of  the  day  involving  the  customer 
is  responsible  for  completing  and  signing  the  report. 

1 2.  In  the  event  a  customer  attempts  to  structure  their  transactions  to  circumvent 
the  reporting  requirements  of  Title  31,  the  employee  wiH  consider  this  to 
constitute  a  suspicious  transaction  which  requires  identifying  the  customer  and 
the  filing  of  a  re(>ort. 

Trtle  31  rules  are  to  be  strictty  enforced.  All  new  employees  are  to  be  trained  on  Trtle 
31  requirements  prior  to  performing  functions  which  may  involve  cash  transactions. 
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TITLE  31  TRANSACTIONS 
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Title  31 
Currency  Transaction  Reporting 


FILING  OF  CURRENCY  TRANSACTION  REPORTS 

o    Reports  are  required  to  be  filed  for  transactions  which  exceed 
$10,000.  This  includes: 

-  Cash  in  transactions 

-  Cash  out  transactions 

o    Applicable  to  both  single  transactions  and  multiple  transactions 
aggregating  over  $10,000.  The  aggregation  rule  for  multiple 
transactions  applies  to  the  24  hour  period  concluding  at  the  end 
of  the  casino's  business  day.  The  existence  of  knowledge  is  a  key 
element  in  determining  when  multiple  transactions  are  to  be  reported. 

o   Title  3 1  does  not  contain  a  minimum  dollar  limit  for  tracking  activity, 
however,  many  state  regulations  require  tracking  starting  at  $2,500. 

0   The  completion  of  a  Currency  Transaction  Report  (CTR) 
requires  the  customer's  name,  address,  social  security 
number,  and  birth  date. 

o   A  patron's  identity  must  be  adequately  verified.    This  would  include 
examination  of  driver's  license  and  another  document  containing 
their  social  security  number. 

0   CTR's  must  be  filed  &  received  by  Federal  Government  within 
15  days  of  the  transaction.  Attaching  a  certified  mail  receipt  to  the 
file  copy  is  advised. 
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Title  31 
Currency  Transaction  Reporting 


GENERAL  INFORMATION 

o  The  term  currency  includes  coin  and  the  equivalent  U.S.  value 
of  any  foreign  currency. 

o  Nevada  is  the  only  state  to  date  that  has  been  granted  an 
exemption  to  the  requirements  of  Title  31. 

o  The  regulations  provide  for  a  civil  penalties  of  $100,000 
to  $250,000  per  violation  for  both  individual  employees  and 
the  company.  Criminal  penalties  also  exist. 

o  Social  security  numbers  are  required  for  establishing  credit 
accounts. 

o  A  log  is  to  be  maintained  for  all  checks  or  deposits  received 
equal  to  or  greater  than  $3,000,  regardless  of  cash  being 
mvolved  in  the  transaction. 

0  Player  tracking  records  must  be  retained  for  five  years. 

o  All  records  relating  to  this  regulation  must  be  maintained  a 
minimum  of  five  years. 
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PREFACE 


MISSION  STATEMENT 

The  National  Indian  Gaming  Association  (NIGA),  established  in  1985,  is  a  non- 
profit organization  of  140  Indian  Nations  with  other  non-voting  associate  mem- 
bers representing  organizations,  tribes  and  businesses  engaged  in  tribal  gaming 
enterprises  from  around  the  country.  The  common  commitment  and  purpose  of 
NIGA  is  to  advance  the  lives  of  Indian  peoples — economically,  socially  and  politi- 
cally. NIGA  operates  as  a  clearinghouse  and  educational,  legislative  and  public 
policy  resource  for  tribes,  policymakers  and  the  public  on  Indian  gaming  issues 
and  tribal  community  development. 

The  mission  of  the  National  Indian  Gaming  Association  is  to  protect  and  pre- 
serve the  general  w^elfare  of  tribes  striving  for  self-sufficiency  through  gantung  en- 
terprises in  Indian  Country.  To  fulfill  its  mission,  NIGA  works  with  the  Federal 
government  to  develop  sound  policies  and  practices  and  to  provide  technical  assis- 
tance and  advocacy  on  gaming-related  issues.  In  addition,  NIGA  seeks  to  main- 
tain and  protect  Indian  sovereign  governmental  authority  in  Indian  Country. 
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INTRODUaiON 

The  National  Indian  Ganaing  Association  (NIGA)  is  the  oldest,  largest  and  most 
representative  organization  of  Indian  gaming  interests  in  the  United  States.  NIGA 
was  founded  in  1985  to  promote,  protect  and  preserve  the  sovereign  rights  of  Ameri- 
can Indians  with  respect  to  gaming  interests.  The  National  Congress  of  American 
Indians  (NCAI)  is  the  oldest,  largest  and  most  representative  organization  of  In- 
dian interests  in  the  United  States.  NCAI  was  founded  in  1944  to  promote,  protect 
and  preserve  the  sovereign  rights  of  American  Indians.  On  April  19, 1993  these  two 
organizations,  NIGA  and  NCAI,  came  together  to  form  a  joint  task  force  on  Indian 
gaming  to  coordinate  the  position  of  Indian  Tribes  on  gaming  matters. 

In  1994  this  joint  Task  Force,  through  the  efforts  of  the  Tribes  affiliated  with  the 
two  organizations,  set  up  a  working  committee  comprised  of  Tribal  professionals 
from  within  the  Indian  gaming  industry,  including  attorneys,  certified  public  ac- 
countants, auditors,  and  Tribal  leaders,  to  develop  baseline  internal  control  proce- 
dures for  gaming  facilities  operated  by  Indian  nations  under  the  Federal  Indian 
Gaming  Regulatory  Act  (IGRA).  This  First  Edition  of  the  standards  is  meant  as  the 
initial  step  of  a  work-in-progress  by  that  Minimum  Internal  Control  Standards  Task 
Force,  touching  many  important  areas  but  keeping  in  mind  the  opportunity  for 
improvement  and  other  subjects  still  to  come.  It  was  adopted  by  the  NIGA/NCAI 
Task  Force  with  the  stipulation  that  the  development  of  complete  standards  is  to  be 
an  ongoing  process,  and  with  the  express  invitation  to  any  who  read  or  implement 
these  to  provide  comments  to  the  Task  Force  so  that  additions  and  improvements 
can  be  made. 

It  is  well  understood  that  these  standards  do  not  constitute  regulations  and  should 
not  be  construed  as  such.  These  Minimum  Internal  Control  Standards  are  intended 
to  bridge  a  perceived  gap  in  the  gaming  operations  in  Indian  country.  Recognizing 
that  IGRA,  compacts,  tribal  laws  and  ordinances,  and  federal  law  enforcement  al- 
ready provide  substantial  and  comprehensive  regulation  and  oversight,  these  stan- 
dards target  areas  that  have  hereto  been  argued  to  be  a  weak  lii\k  in  the  chain  of 
regulation. 

The  NIGA/NCAI  Internal  Controls  Task  Force  project  was  born  out  of  the  recog- 
nition, long  held  by  tribes,  that  vital  tribal  programs  which  are  funded  by  gaming 
revenues  would  not  survive  ur\less  the  gaming  operations  on  which  they  depended 
remained  healthy  through  the  maintenance  of  strong  internal  controls.  Indian  gam- 
ing provides  essential  revenue  to  programs  which  fulfill  basic  human  needs,  such 
as  housing,  educational,  elderly,  health,  and  job  traiiting  assistance  —  and  which, 
but  for  those  stated  revenues,  would  be  wholly  reliant  upon  ever  shrinking  federal 
and  state  budgets.  Indeed,  no  one  has  a  greater  interest  in  ensuring  that  honesty, 
integrity,  sound  management  practices,  freedom  from  corruption  and  undue  out- 
side influences,  and  recogixition  of  tribal  sovereignty  are  zealously  guarded  than 
do  the  tribal  governments  that  rely  on  gaming  revenues  as  a  means  of  achieving 
self-sufficiency.  Thus  tribes  have  always  been  in  the  forefront  of  regiilating  them- 
selves as  goverrunental  gaming  operations  —  just  as  state  lotteries  do  —  to  satisfy 
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their  own  high  standards  and  to  account  fairly  to  their  constituents.  These  stan- 
dards simply  echo  that  mission.  It  is  a  natural  attempt  to  institutionalize  what  tribes 
have  learned  so  that  others,  both  tribal  and  non-tribal,  can  benefit  from  that  experi- 
ence. 

Candidly  and  somewhat  sadly,  however,  these  standards  also  represent  more: 
the  need  by  tribes  to  conduct  a  continuing  vigil  to  dispel  any  and  all  myths  that  too 
frequently  arise  about  tribal  gaming  operations,  usually  from  competitors,  both 
public  and  private,  that  want  the  gaming  industry  left  to  themselves.  In  creating 
these  standards  the  Task  Force  therefore  sought  out  not  only  tribal  gaming  experts 
but  also  the  advice  of  those  familiar  with  casino  operations  and  government  regu- 
lation in  major  gaming  venues  throughout  the  country.  By  doing  so,  the  Task  Force 
sought  to  confirm  that  the  standards  by  which  tribes  abide  are  no  less,  and  are 
usually  greater  than,  those  mandated  in  other  jurisdictions.  The  goal  then  was  to 
begin  a  process  of  formalizing  an  objective  set  of  standards  against  which  all  casi- 
nos, not  just  those  operated  on  Indian  nations,  can  be  measured,  and  to  demon- 
strate that  tribal  operations  are  committed  to  meeting  and  usually  exceeding  those 
benchmarks. 

We  recognize,  of  course,  that  this  First  Edition  of  standards  do  not  yet  meet  all  of 
our  expectations,  but  only  because  we  deemed  it  valuable  to  produce  our  initial 
effort  in  as  short  a  time  as  possible  in  order  to  demonstrate  the  high  priority  which 
gaming  tribes  have  assigned  to  this  subject.  We  are  satisfied  that  the  subjects  we 
covered  provide  a  sound  and  well-recognized  basis  for  conducting  gaming  with 
the  utmost  integrity  and  accountability.  We  eagerly  invite  your  comments  and  sug- 
gestions, and  the  opportunity  to  work  with  the  Task  Force,  on  the  continuing  de- 
velopment of  these  Minimum  Internal  Control  Standards. 


Sharon  House  Monica  Lubiarz 

Co-Chairperson  Co-Chairperson 

NIGA/NCAI  Task  Force  on  Indian  NIGA/NCAI  Task  Force  on  Indian 
Gaming  Internal  Control  Standards  Gaming  Internal  Control  Standards 
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PURPOSE 

Gaming  Tribes  nationally  find  that  the  gaming  industry  is  vitally  important  to 
the  economy  of  the  Tribe'sand  the  general  welfare  of  its  members.  The  continued 
growth  and  success  of  gaming  is  dependent  upon  public  confidence  and  trust  that 
gaming  is  conducted  honestly,  and  that  gaming  is  free  from  criminal  and  corrup- 
tive elements.  Public  confidence  and  trust  can  only  be  maintained  by  regulation  of 
all  persons,  locations,  practices,  associations  and  activities  related  to  the  operation 
of  gaming  establishments.  Therefore,  all  establishments  where  gaming  is  conducted 
and  where  gaming  devices  are  operated  must  be  controlled  and  operated  to  pro- 
tect public  safety,  good  order  and  general  welfare,  and  to  foster  the  stability  and 
success  of  gaming. 

Ultimate  responsibility  for  the  maintenance  of  adequate  internal  controls  resides 
with  each  individual  tribe.  To  the  extent  satisfactory  controls  are  maintained,  the 
Tribe  may  use  alternative  procedures  to  achieve  these  controls,  as  long  as  these 
alternative  procedures  (or  compensating  controls)  are  documented  with  support- 
ing analysis. 

As  a  result  of  the  changing  gaming  environment,  this  is  intended  to  be  a  living 
document  which  therefore  shall  be  updated  periodically  as  necessary. 
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NATIONAL  INDIAN  GAMING 

MINIMUM  INTERNAL  CONTROL  STANDARDS  (MICS) 

INTERNAL  CONTROL  SYSTEM 

Internal  controls,  or  good  business  practices,  form  the  basis  for  effective  minimum  internal  control  standards    (MICS 
Internal  control  system  shall  be  designed  to  reasonably  assure  that: 


(1) 
(2) 
(3) 
(4) 
(5) 

(6) 


(7) 
(8) 

(9) 
(10) 


Assets  are  safeguarded; 

Financial  records  are  accurate  and  reliable; 

Transactions  are  performed  in  accordance  with  the  Tribe's  general  or  specific  authorization; 

Access  to  assets  is  permitted  only  in  accordance  with  the  Tribe's  specific  authorization; 

Recorded  accountability  for  assets  is  compared  with  actual  assets  at  frequent  intervals  and  appropria 

action  is  taken  with  respect  to  any  discrepancies; 

Functions,  duties  and  responsibilities  are  appropriately  segregated  and  performed  in  accordance  with 

sound  practices  by  competent,  qualified  personnel  so  that  errors  will  be  disclosed  and  corrected  in  a 

timely  manner; 

The  efficiency  of  operations  iS  increased; 

Fraud  is  prevented  or  exposed; 

The  safety  of  employees  and  the  public  is  enhanced; 

Competency  of  staff  and  abilit\'  to  comply  with  the  stipulated  policy  and  procedures  is  promoted  thn 

training. 
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GAMING  STANDARDS 


TABLE  GAMES 

Tier  A:  Gaming  Facilities  with  annual  gross  gaming  revenue  in  excess  of 
$7,000,000.  All  Control  Standards  apply  to  Tier  A  unless  noted  otherwise. 

Tier  B:  Gaming  Facilities  with  annual  gross  gaming  revenue  at  or  below 
$7,000,000.  All  Control  Standards  apply  to  Tier  B  unless  noted  otherwise. 

Note  1:      Throughout  the  table  games  section  all  references  to  dealers  include  boxmen. 

Note  2:  For  any  Tribal  authorized  computer  application,  alternate  documentation 
and/or  procedures  which  provide  at  least  the  level  of  control  described  by  these  stan- 
dards will  be  acceptable. 

CREDIT  PLAY 

There  are  two  basic  credit  play  systems  available.  A  "marker  system"  allows  for 
credit  to  be  both  issued  and  repaid  in  the  pit.  A  "name  credit  system"  allows  for 
the  issuance  of  credit;  however,  payments  in  the  pit  are  not  permitted.  Ganung 
Facilities  wishing  to  extend  credit  are  to  select  one  or  both  of  these  systems  if  credit 
play  in  the  pit  is  desired. 

MARKER  CREDIT  PLAY  STANDARDS  (Exclusive  of  rim  credit  and  call  bets) 

1.  Prior  to  the  issuance  of  gaming  credit  to  a  player,  the  employee  extending  the 
credit  contacts  the  cashier  or  other  independent  source  to  determine  if  the 
player's  credit  limit  has  been  properly  established  and  remaining  credit  avail- 
able is  sufficient  for  the  advance. 

2.  Proper  authorization  of  credit  extension  in  excess  of  the  previously  established 
limit  is  documented. 

3.  Amount  of  credit  extended  is  communicated  to  the  cage  or  another  indepen- 
dent source  with  the  amount  documented  within  a  reasonable  time  subsequent 
to  each  issuance. 

4.  A  record  is  maintained  which  details  the  following:  (An  example  of  such  a 
document  would  be  a  master  credit  play  record  retained  at  the  pit  podium.) 

a.  The  signature  or  irutials  of  the  individual(s)  approving  the  extension  of  credit 
(unless  such  irvformation  is  contained  elsewhere  for  each  issuance). 

b.  The  legible  name  of  the  individual  receiving  the  credit. 
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c.  The  date  and  shift  of  granting  the  credit. 

d.  The  table  on  which  the  credit  was  extended. 

e.  The  amount  of  credit  issued. 

f.  The  marker  number. 

g.  The  amount  of  credit  remaining  after  each  issuance  or  the  total  credit  avail- 
able for  all  issuances. 

h.  The  amount  of  payment  received  and  nature  of  settlement  (e.g.,  credit  slip 
number,  cash,  chips,  etc.) 

i.    The  signature  or  initials  of  the  individual  receiving  payment/ settlement. 

5.  The  above  mentioned  forms  are  safeguarded,  and  adequate  procedures  are 
employed  to  control  the  distribution,  use  and  access  to  these  forms. 

6.  All  credit  extensions  are  initially  evidenced  by  marker  buttons  which  are  dis- 
played on  the  table  in  public  view  and  placed  there  by  supervisory  personnel. 

7.  Marker  preparation  is  initia  ted  and  other  records  updated  within  approximately 
one  hand  of  play  following  the  initial  issuance  of  credit  to  the  player. 

8.  Marker  buttons  are  removed  only  by  the  dealer  employed  at  the  table  upon 
completion  of  a  marker  transaction. 

9.  The  marker  form  is  in  at  least  triplicate  form  (triplicate  form  being  defined  as 
three  parts  performing  the  functions  delineated  in  the  standard  below)), 
prenumbered  by  the  printer,  and  utiUzed  in  numerical  sequence.  This  require- 
ment is  not  in  reference  to  the  distribution  of  batches  of  markers  to  various  pits. 

10.  At  least  three  parts  of  each  separately  numbered  marker  form  are  utilized  as 
follows: 

a.  Original-maintained  in  the  pit  until  settled  or  transferred  to  the  cage. 

b.  Payment  SUp-Maintained  in  the  pit  until  marker  is  paid.  If  paid  in  the  pit, 
slip  is  inserted  in  the  table  drop  box.  If  not  paid,  slip  is  transferred  to  the 
cage  with  the  original. 

c.  Issue  Slip-Inserted  into  the  appropriate  table  drop  box  when  credit  is  ex- 
tended or  when  the  player  has  signed  the  original. 

11.  When  marker  documentation  (e.g.,  payment  slip  and  issue  sUp)  is  inserted  in 
the  drop  box,  such  action  is  performed  by  the  dealer  at  the  table. 

12.  The  original  marker  contains  at  least  the  following  information:  preprinted 
number,  player's  name  and  signature,  date,  and  amount  of  credit  issued. 

13.  The  issue  slip  or  stub  includes  the  same  preprinted  number  as  the  original,  the 
table  number,  date  and  time  of  issuance,  and  amount  of  credit  issued.  The  issue 
slip  or  stub  also  includes  the  signature  of  the  individual  extending  the  credit. 

Confidential  Information  for  NIGA  Members  Only 
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and  the  signature  or  initials  of  the  dealer  at  the  applicable  table,  unless  this 
information  is  included  on  another  document  verifying  the  issued  marker. 

14.  The  payment  slip  includes  the  same  preprinted  number  as  the  original.  When 
the  marker  is  paid  in  full  in  the  pit,  it  will  also  include  the  table  number  where 
paid,  date  and  time  of  payment,  nature  of  settlement  (cash,  chips,  etc.)  and 
amount  of  payment.  The  payment  shp  also  includes  signature  of  a  pit  supervi- 
sor acknowledging  payment,  and  the  signature  or  initials  of  dealer  receiving 
payment,  unless  this  information  is  included  on  another  document  verifying 
the  payment  of  the  marker. 

15.  When  payment  is  received  from  a  customer  at  a  table  in  the  pit,  and  the  funds 
are  to  be  transported  to  a  table  other  than  that  where  the  payment  is  being 
made,  the  following  procedures  will  be  necessary: 

a.  A  pit  supervisor  will  collect  the  marker  from  the  table  where  the  credit  was 
issued,  the  pit  podium,  or  the  casino  cage  and  will  take  it  to  the  table  where 
payment  is  being  accepted. 

b.  The  dealer/ bo xman  at  the  table  where  the  marker  is  being  paid  will  break 
down  the  payment  from  the  customer  in  the  presence  of  the  supervisor.  The 
supervisor  and  the  dealer /boxman  both  sign  the  payment  copy  of  the  marker. 
The  original  part  of  the  marker  is  given  to  the  customer. 

c.  The  pit  supervisor  will  deliver  the  payment  along  with  the  marker  pay- 
ment copy  to  the  table  where  the  credit  was  issued. 

d.  Upon  arrival  at  the  table  where  the  credit  was  issued,  the  dealer/boxman 
breaks  down  the  payment  and  places  it  into  the  chip  tray  (and/or  drop 
box)  in  the  presence  of  the  supervisor.  The  dealer/boxman  at  this  table  also 
signs  the  marker  payment  copy.  The  dealer/boxman  drops  the  marker  pay- 
ment copy  into  the  table  drop  box.  The  supervisor  records  the  payment  on 
the  player /table  cards. 

16.  When  partial  payments  are  made  in  the  pit,  a  new  marker  is  completed  reflect- 
ing the  remaining  balance  and  the  marker  number  of  the  marker  originally  is- 
sued. 

17.  When  partial  payments  are  made  in  the  pit,  the  payment  slip  of  the  marker 
which  was  originally  issued  is  properly  cross-referenced  to  the  new  marker 
number,  completed  with  all  information  required  by  Standard  14,  and  inserted 
into  the  drop  box. 

18.  The  cashier's  cage  or  another  independent  source  is  notified  when  payments 
(full  or  partial)  are  made  in  the  pit  so  that  cage  records  can  be  updated  for  such 
transactions.  Notification  is  made  no  later  than  when  the  patron's  play  is  com- 
pleted or  at  shift  end,  whichever  is  earlier. 

19.  All  portions  of  markers,  both  issued  and  unissued,  are  safeguarded  and  proce- 
dures are  employed  to  control  the  distribution,  use  and  access  to  the  forms. 
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20.  An  investigation  is  performed  to  determine  the  cause  and  responsibility  for 
loss  whenever  marker  forms,  or  any  part  thereof,  are  missing ,  and  the  result  of 
the  investigation  is  documented. 

21.  When  markers  are  transferred  to  the  cage,  marker  transfer  forms  or  marker 
credit  slips  (or  similar  documentation)  are  utilized  and  such  documents  include, 
at  a  minimum,  the  date,  time,  shift,  marker  number(s),  table  number(s),  amount 
of  each  marker,  the  total  amount  transferred,  signature  of  pit  supervisor  releas- 
ing instruments  from  pit,  and  the  signature  of  cashier  verifying  receipt  of  in- 
struments at  the  cage. 

Note:         All  markers  will  be  transferred  to  the  cage  within  24  hours  of  issuance. 

22.  Markers  are  transported  to  the  cashier's  cage  by  an  individual  v^ho  is  indepen- 
dent of  the  marker  issuance  and  payment  functions  (pit  clerks  may  perform 
this  function). 

NON-MARKER  CREDIT  PLAY  (AJCA.,  Name  Credits) 

If  personal  checks,  payroll  checks,  customer  checks  (a.k.a.,  counter  checks  or  hold 
checks),  or  any  other  credit  instruments,  other  than  markers,  are  accepted  in  the 
pit,  then  the  following  are  necessary: 

23.  Prior  to  the  transacting  of  credit  instruments  (except  traveler's  checks)  with  a 
player,  the  employee  extending  the  credit  contacts  the  cashier  or  another  inde- 
pendent source  to  determine  if  the  player's  credit  limit  has  been  properly  estab- 
lished and  the  remaining  credit  available  is  sufficient  for  the  advance. 

24.  All  credit  instruments  are  transferred  to  the  cashier's  cage  immediately  follow- 
ing the  acceptance  of  the  instrument  and  issuance  of  chips. 

25.  An  order  for  credit  is  completed  which  includes  the  patron's  name  and  amount 
of  the  credit  instrument  in  addition  to  the  information  required  for  a  standard 
table  credit. 

26.  The  standards  used  for  table  credits  are  strictly  adhered  to  for  "name  credits," 
where  appUcable,  including  patron's  name  and  amount  of  credit  instrument. 

27.  The  acceptance  of  payments  in  the  pit  for  non-marker  credit  instruments  is 
strictly  prohibited. 

CALL  BETS  AND  RIM  CREDIT 

28.  A  call  bet  is  evidenced  by  the  placement  of  a  lammer  button  (or  other  identifi- 
able designation)  in  an  amount  equal  to  that  of  the  wager  in  a  specific  location 
on  the  table.  The  placement  of  the  lammer  button  is  performed  by  supervi- 
sory/boxmen  personnel  only.  An  exception  exists  in  baccarat  where  a  dealer 
may  physically  place  the  lammer  only  after  receiving  a  supervisor's  specific 
authorization.  The  call  bet  is  settled  at  the  end  of  each  hand  of  play  by  the 
preparation  of  a  marker,  repayment  of  the  credit  extended,  or  the  payoff  of  the 
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winning  wager.  Lannmer  buttons  are  removed  only  by  the  dealer/boxman 
employed  at  the  table  upon  completion  of  the  call  bet  transaction.  Call  bets 
extending  beyond  one  hand  of  play  are  prohibited. 

Note:  A  "call  bet"  is  a  wager  made  without  chips  or  cash.  For  the  purpose  of 
settling  a  call  bet  a  "hand  of  play"  in  craps  is  defined  as  a  "natural  winner"  (e.g.,  a 
seven  or  eleven  on  the  come-out  roll),  a  "natural  loser"  (e.g.,  a  two,  three  or  twelve 
on  the  come-out  roll),  a  "seven-out,'"  or  the  player  "making  his  point"  which  ever 
comes  first. 

29.  All  other  extensions  of  credit  that  are  not  evidenced  by  an  immediate  prepara- 
tion of  a  marker  are: 

a.  Evidenced  by  the  issuance  of  chips  to  be  placed  in  a  neutral  zone  on  the 
table  and  then  extended  to  the  patron  for  the  patron  to  wager,  or  to  the  dealer 
to  wager  for  the  patron. 

b.  Evidenced  by  the  placement  of  a  lammer  button  (or  other  identifiable  desig- 
nation) in  the  amount  equal  to  that  of  the  chips  extended. 

c.  Recorded  on  a  prenumbered  document  (e.g.,  player  card).  All  such  exten- 
sions, and  subsequent  repayments,  will  be  recorded  individually  on  this 
document,  (however,  this  document  is  not  a  substitute  for  other  pit  docu- 
ments used  to  control  credit  in  the  pit.) 

d.  Evidenced  by  the  recording  of  the  initials  or  signatures  of  a  supervisor  and 
the  dealer  on  the  player  card  attesting  to  the  validity  of  all  credit  extensions 
and  repayments. 

e.  Evidenced  by  an  indication  of  the  settlement  method  on  the  player  card 
(e.g.,  serial  number  of  marker  issued,  "chips"  or  "cash"). 

30.  Player/Table  cards,  or  similarly  used  documents,  are: 

a.  Prenumbered  and  accounted  for  by  a  department  independent  of  the  pit 

b.  Reconciled  with  other  forms  utilized  to  control  the  issuance  of  pit  credit 
(e.g.,  master  credit  records,  table  cards) 

c.  Transferred  to  accounting  on  a  daily  basis  where  periodic  and  random  test- 
ing is  performed  to  insure  compliance  with  the  above  requirements 

d.  Tested  during  the  internal  audit  review  of  table  games  procedures 

e.  Settled  as  in  Standard  29(e)  no  later  than  when  the  patron  leaves  the  table  at 
which  the  card  is  prepared. 
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FILL  AND  CREDIT  STANDARDS 

31.  Fill/credit  slips  are  in  at  least  triplicate  form,  in  a  continuous  numerical  series, 
and  prenumbered  by  the  printer  in  a  form  utilizing  the  alphabet  and  only  in 
one  series  at  a  times. 

Note:  The  alphabet  need  not  be  used  if  the  numerical  series  is  not  repeated  during 
the  business  year. 

32.  Unissued  and  issued  fill/credit  slips  are  safeguarded  and  adequate  procedures 
are  employed  in  the  distribution,  use  and  control  of  same. 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

33.  Personnel  from  the  cashier  or  pit  departments  have  no  access  to  the  locked  box 
copies  of  the  fill/ credit  slips. 

Note:  For  Tier  B  gaming  facilities  only  someone  other  than  participants  in  the  fill/ 
credit  transactions  may  have  access  to  the  locked  box  copies. 

34.  When  a  fill /credit  slip  is  voided,  the  cashier  clearly  marks  "void"  across  the 
face  of  the  original  and  first  copies,  the  cashier  and  nmner/independent  per- 
sonnel sign  both  original  and  first  copies,  and  the  cashier  submits  original  and 
first  copies  to  accounting  department  for  retention  and  accountability. 

35.  Fill  transactions  are  authorized  by  a  pit  supervisor  prior  to  the  issuance  of  fill 
slips  and  transfer  of  chips,  tokens  or  monetary  equivalents.  The  fill  request  is 
communicated  to  the  cage  where  the  fill  slip  is  generated. 

36.  At  least  three  parts  of  each  fill  slip  are  utilized  as  follows: 

a.  One  part  is  transported  to  the  pit  with  the  fill  and,  after  the  appropriate 
signatures  are  obtained,  deposited  in  the  table  drop  box. 

b.  One  part  is  retained  in  the  cage  for  reconciliation  of  cashier  bank. 

c.  One  part  is  retained  intact  by  the  locked  machine  and  thereafter  in  a  con- 
tinuous unbroken  form. 

Note:  The  part  that  is  placed  in  the  drop  box  is  of  a  different  color  for  fills  than  for 
credits,  unless  the  type  of  transaction  is  CLEARLY  DISTINGUISHABLE  in  an- 
other manner.  The  checking  of  a  box  on  the  form  is  not  a  "clearly  distinguishable" 
indicator. 

37.  The  table  number,  shift  and  amount  of  fill  by  denomination  and  in  total  are 
noted  on  all  copies  of  the  fill  shp.  The  correct  date  and  time  is  indicated  on  at 
least  two  copies. 

38.  All  fills  are  carried  from  the  cashier's  cage  by  an  individual  who  is  independent 
of  the  transaction. 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 
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39.  The  fill  slip  is  signed  by  at  least  the  following  individuals  (as  an  indication  that 
each  has  counted  the  amount  of  the  fill  and  the  an\ount  agrees  with  the  fill  slip): 

a.  Cashier-Who  prepared  the  fill  slip  and  issued  the  chips,  tokens  or  monetary 
equivalent. 

b.  Runner-Who  carried  the  chips,  tokens  or  monetary  equivalents  from  the 
cage  to  the  pit. 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

c.  Dealer-Who  received  the  chips,  tokens  or  monetary  equivalents  at  the  gam- 
ing table. 

d.  Pit  Supervisor-Who  supervised  the  fill  transaction. 

40.  Fills  are  either  broken  down  or  verified  by  the  dealer  in  public  view  before  the 
dealer  places  the  fill  in  the  table  tray. 

41.  Fill  slips  are  inserted  in  the  drop  box  by  the  dealer. 

42.  When  table  credits  are  transacted,  a  two-part  order  for  credit  is  prepared  by  the 
pit  supervisor  for  transferring  chips,  tokens  or  monetary  equivalents  from  the 
pit  to  the  cashier  area  or  other  secure  area  of  accountability. 

Note:  An  order  for  credit  is  not  required  if  chips,  tokens  and  equivalents  are  trans- 
ported zvith  a  credit  slip. 

43.  The  duplicate  copy  of  an  order  for  credit  is  retained  in  pit  to  check  credit  slip  for 
proper  entries  and  to  document  the  total  amount  of  chips,  tokens  and  monetary 
equivalents  removed  from  the  table. 

44.  At  least  three  parts  of  each  credit  slip  are  utilized  as  follows: 

a.  One  part  is  retained  in  the  cage  for  reconciliation  of  cashier  bank. 

b.  One  part  is  transported  to  the  pit  by  the  ruimer  who  brought  the  chips,  to- 
kens, markers  or  monetary  equivalents  from  the  pit  to  the  cage,  and,  after 
the  appropriate  signatures  are  obtained,  deposited  in  the  table  drop  box. 

c.  One  part  is  retained  by  the  locked  machine  intact  in  a  continuous  unbroken 
form. 

Note:  The  part  that  is  placed  in  the  drop  box  is  of  a  different  color  for  fills  than  for 
credits,  unless  the  type  of  transaction  is  clearly  distinguishable  in  another  mariner. 
The  checking  of  a  box  on  the  form  is  not  a  "clearly  distinguishable"  indicator. 

45.  The  table  number,  shift,  and  the  amount  of  credit  by  denomination  and  in  total 
are  noted  on  all  copies  of  the  credit  shp.  The  correct  date  and  time  is  indicated 
on  at  least  two  copies. 
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46.  Chips,  tokens  and /or  monetary  equivalents  are  removed  from  the  table  tray  by 
the  dealer  and  are  either  broken  down  or  verified  by  the  dealer  in  pubUc  view 
prior  to  placing  them  in  racks  for  transfer  to  the  cage. 

47.  All  chips,  tokens  and  monetary  equivalents  removed  from  the  tables  and  mark- 
ers removed  from  the  pit  are  carried  to  the  cashier's  cage  by  an  individual  who 
is  independent  of  the  transaction. 

Note:         This  standards  does  not  apply  to  Tier  B  gaming  facilities. 

48.  The  credit  slip  is  signed  by  at  least  the  following  individuals  (as  an  indication 
that  each  has  counted  and  verified  the  items  transferred  or  in  the  case  of  mark- 
ers, reviewed  the  items  transferred): 

a.  Cashier-Who  received  the  items  transferred  from  the  pit  and  prepared  the 
credit  slip. 

b.  Rurmer-Who  carried  the  items  transferred  from  the  pit  to  the  cage  and  re- 
turned to  the  pit  with  the  credit  slip. 

Note:         This  standards  does  not  apply  to  Tier  B  gaming  facilities. 

c.  Dealer-Who  had  custody  of  the  items  prior  to  transfer  to  the  cage. 

d.  Pit  Supervisor-Who  supervised  the  credit  transaction. 

49.  The  credit  slip  is  inserted  in  the  drop  box  by  the  dealer. 

50.  Chips,  tokens  or  other  monetary  equivalents,  are  deposited  on  or  removed  from 
gaming  tables  only  when  accompanied  by  the  appropriate  fill/credit  or  marker 
documentation  (e.g.,  inadequately  documented  cross-  fills,  even  money  ex- 
changes, and  foreign  currency  exchanges  in  the  pit  are  prohibited). 

TABLE  DROP  STANDARDS 

51.  At  the  close  of  each  shift: 

a.    Each  table's  chip,  token  and  coin  and  marker  inventory  is  counted  and  re- 
corded on  a  table  inventory  form; 


b.  If  the  table  banks  are  maintained  on  an  imprest  basis,  a  final  fill  or  credit  is 
made  to  bring  the  bank  back  to  par. 

52.  If  final  fills  are  not  made,  beginning  and  ending  inventories  are  recorded  on  the 
master  game  sheet  for  shift  win  calculations  purposes. 

53.  The  accuracy  of  inventory  forms  prepared  at  shift  end  is  verified  by  either  two 
pit  supervisors  or  one  pit  supervisor  and  one  supervisor  from  another  gaming 
department.  Verifications  are  evidenced  by  signatures  on  the  inventory  forms. 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 
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54.  If  inventory  forms  are  placed  in  the  drop  box,  such  action  is  performed  by  some- 
one other  than  a  pit  supervisor. 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

55.  At  the  end  of  each  shift,  all  locked  "drop  boxes"  are  removed  from  the  tables  by 
an  individual  independent  of  the  pit  shift  being  dropped. 

Note:  For  Tier  B  gaming  facilities.,  at  a  minimum  of  once  every  24  hours,  all 

locked  "drop  boxes"  are  removed  from  the  tables  by  an  individual  independent  of  the 
pit  shift  being  dropped. 

56.  If  drop  boxes  are  not  placed  on  all  tables,  then  the  pit  department  documents 
vs^hich  tables  were  open  during  the  shift. 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

57.  Upon  removal  from  tables,  drop  boxes  are  transported  directly  to  the  count 
room  or  other  secure  place  and  locked  in  a  secure  manner  until  the  coimt  takes 
place. 

58.  The  transporting  of  drop  boxes  is  performed  by  a  minimum  of  two  individuals, 
at  least  one  of  who  is  independent  of  the  pit  shift  being  dropped. 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

59.  All  drop  boxes  are  posted  with  a  number  corresponding  to  a  permanent  num- 
ber on  the  gaming  table  and  marked  to  indicate  game,  table  number  and  shift. 

SOFT  COUNT  STANDARDS 

60.  The  soft  count  is  performed  by  a  minimum  of  three  persons.  For  Tier  B  gaming 
facilities,  a  minimum  of  two  persons  may  perform  the  soft  count  provided  the 
count  is  viewed  either  live  or  on  videotape  within  seven  days  by  a  licensed  key 
employee  independent  of  the  soft  count  team  and  pit  department. 

61.  Count  team  members  are  rotated  on  a  routine  basis.  (Rotation  is  such  that  the 
count  team  is  not  consistently  the  same  three  individuals  more  than  four  days 
per  week.) 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

62.  The  count  team  is  independent  of  transactions  being  reviewed  and  counted 
and  the  subsequent  accountability  of  soft  drop  proceeds. 

Note:  The  use  of  a  dealer  is  acceptable.  A  cage  cashier  may  be  used  if  this  person  is 
not  allowed  to  perform  the  recording  function.  An  accounting  representative  may 
be  used  if  there  is  an  independent  audit  of  all  soft  count  documentation. 

63.  In  areas  where  the  count  of  funds  is  being  processed,  policies  and  procedures 
shall  be  developed  that  prohibit  extraneous  items  and  addresses  appropriate 
clothing  restrictions. 
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64.  The  drop  boxes  are  individually  emptied  and  counted  on  the  count  room  table. 

65.  As  the  contents  of  each  box  are  counted  and  verified  by  the  counting  employ- 
ees, the  count  is  recorded  on  the  count  sheet  in  ink  or  other  permanent  form  of 
recordation  prior  to  commingling  the  funds  with  funds  from  other  boxes. 

66.  Drop  boxes,  when  empty,  are  shown  to  another  member  of  the  count  team,  to 
another  person  who  is  observing  the  qount,  or  to  recorded  or  live  surveillance  - 
provided  the  count  is  monitored  in  its  entirety  by  someone  independent  of  the 
count. 

67.  Original  and  first  copies  of  fill/ credit  slips  are  matched  or  otherwise  reconciled 
by  the  count  team  to  verify  that  the  total  dollar  amounts  for  the  shift  are  identi- 
cal. 

Note:         For  Tier  B  gaming  facilities,  this  step  may  be  performed  by  the  accounting 
department. 

68.  Orders  for  filKif  applicable) /credit  are  matched  to  the  fill/credit  slips. 

69.  Fills  and  credits  are  traced  to  or  recorded  on  the  count  sheet  and  examined  for 

correctness. 

70.  Pit  marker  issue  and  payment  slips  are  traced  to  or  recorded  on  the  count  sheet 
by  the  count  team,  unless  other  procedures  are  in  effect  which  assure  that  issue 
and  payment  slips  were  placed  into  the  drop  box  in  the  pit. 

71.  The  opening/ closing  table  and  marker  inventory  forms  (if  applicable)  are  ex- 
amined and  traced  to  or  recorded  on  the  count  sheet. 

72.  Corrections  to  information  originally  recorded  by  the  count  team  on  soft  count 
documentation  are  made  by  crossing  out  the  error,  entering  the  correct  figure, 
and  then  obtaining  the  initials  of  at  least  two  count  team  members  who  verified 
the  change. 

73.  After  the  count  sheet  has  been  reconciled  to  the  currency,  all  members  of  the 
count  team  attest  by  signature  to  the  accuracy  of  the  games  drop  count.  Three 
verifying  signatures  (two  signatures  for  Tier  B  gaming  facilities)  on  the  count 
sheet  are  adequate  if  all  additional  count  team  personnel  sign  a  supplemental 
document  evidencing  their  involvement  in  the  count  process. 

74.  All  monies  and  monetary  equivalents  that  were  counted  are  turned  over  to  the 
cage  cashier  (who  is  independent  of  the  count  team)  or  to  an  individual  inde- 
pendent of  the  revenue  generation  and  the  count  process  for  verification. 

75.  The  above  mentioned  individual  (Standard  74)  certifies  by  signature  as  to  the 
accuracy  of  the  monies  delivered  and  received. 

76.  Stored  drop  boxes,  full  or  empty,  must  be  secured  and  inspection  of  or  access  to 
these  drop  boxes  is  restricted  to  authorized  members  of  the  drop  team  and  count 
team. 
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77.  Access  to  the  count  room  duringthe  count  is  restricted  to  n\embers  of  the  drop 
and  count  teams,  excluding  authorized  observers,  supervisors  for  resolution  of 
problems  and  authorized  maintenance  personnel. 

Note:  Tier  B  gaining  facilities  may  use  alternative  controls  which  provide  serurity 

over  unaccounted  for  funds. 

78.  The  count  sheet  is  retained/ secured  by  the  count  team  until  delivery  to  the 
accounting  department. 

79.  The  count  sheet,  with  all  supporting  documents,  is  promptly  delivered  to  the 
accounting  department  by  someone  other  than  the  cashier's  department.  Al- 
ternatively, it  may  be  adequately  secured  (e.g.,  locked  container  to  which  only 
accounting  personnel  can  gain  access)  until  retrieved/received  by  the  account- 
ing department. 

KEY  CONTROL  STANDARDS 

80.  Drop  Box  Release  Keys 

a.  Drop  box  release  keys  are  maintained  by  a  department  independent  of  the 
pit  department. 

b.  Only  the  person  authorized  to  remove  drop  boxes  from  the  tables  is  allowed 
access  to  the  release  keys. 

Note:  The  count  team  members  may  have  access  to  the  release  keys  during  the  soft 
count  in  order  to  reset  the  drop  boxes. 

c.  Persons  authorized  to  drop  the  table  games  drop  boxes  are  precluded  from 
having  access  to  drop  box  contents  keys. 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

81.  The  physical  custody  of  the  keys  needed  for  accessing  stored  full  drop  box  con- 
tents requires  involvement  of  persons  from  two  separate  departments. 

82.  Drop  Box  Storage  Rack  Keys(If  Applicable.) 

a.  Someone  independent  of  the  pit  department  is  required  to  accompany  such 
keys  and  observe  each  time  drop  boxes  are  removed  from  or  placed  in  stor- 
age racks. 

Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

b.  Persons  authorized  to  obtain  drop  box  storage  rack  keys  are  precluded  from 
having  access  to  drop  box  contents  keys  (with  the  exception  of  the  count 
team.) 
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83.  Drop  Box  Contents  Keys 

Only  count  team  members  are  allowed  access  to  drop  box  contents  keys  and 
only  during  the  soft  count  process. 

Note:  This  standard  is  not  applicable  to  emergency  situations  which  require  drop 
box  access  at  other  than  scheduled  count  times.  At  least  two  persons  from  separate 
departments,  including  management,  must  participate  in  these  situations.  The  rea- 
son for  access  must  be  documented  with  signatures  of  all  participants  and  observ- 
ers. 

84.  Count  Room  Keys 

At  least  three  (two  for  Tier  B  gaming  facilities)  count  team  members  are  re- 
quired to  be  present  at  the  time  count  room  and  other  soft  cotmt  keys  are  issued 
for  the  soft  count. 

85.  Duplicate  Keys 

All  duplicate  keys  are  maintained  in  a  manner  which  provides  the  same  de- 
gree of  control  over  drop  boxes  as  is  required  for  the  original  keys. 

86.  The  involvement  of  at  least  two  individuals  independent  of  the  cage  depart- 
ment is  required  to  access  stored  empty  drop  boxes. 

MISCELLANEOUS 

87.  Playing  cards  and  dice,  not  yet  issued  to  the  pit,  are  maintained  in  a  secure 
location  to  prevent  unauthorized  access  and  reduce  the  possibility  of  tamper- 
ing. 

88.  Used  cards  and  dice  are  maintained  in  a  secure  location  until  "marked,"  "scored" 
or  "destroyed"  to  prevent  unauthorized  access  and  reduce  the  possibility  of 
tampering. 

89.  Pit  supervisory  personnel  (with  authority  equal  to  or  greater  than  those  being 
supervised)  provide  supervision  of  all  table  games. 

STATISTICS 

90.  Records  reflecting  statistical  drop,  statistical  udn  and  statistical  win  to  statisti- 
cal drop  hold  percentage  by  table  and  type  of  game  are  maintained  by  shift,  by 
day,  cumulative  month-to-date,  and  cumulative  year-to-date. 

Note  1 :      Statistical  drop  can  be  computed  by  either  of  the  folloiving  methods: 

a.    Drop  plus  marker  credit  slips  plus  pit  credit  repaid  with  chips  in  the  pit. 
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b.  Drop  plus  pit  credit  issues  minus  pit  credit  issues  not  in  exchange  for  chips 
minus  pit  credit  repaid  with  cash  in  the  pit. 

Note  2:      Statistical  win  equals  table  games  gross  revenue  plus  marker  credit  slips. 

91.  This  information  is  presented  to  and  reviewed  by  management  independent  of 
the  pit  department  on  at  least  a  monthly  basis. 

92.  The  above  referenced  management  investigates  any  unusual  statistical  fluctua- 
tions with  pit  supervisory  personnel. 

Note:  At  a  minimum,  investigations  are  performed  for  all  statistical  percentage 
fluctuations  from  the  base  level  (for  types  of  table  games  with  more  than  two  tables) 
for  a  month  in  excess  of: 

a.  Plus/minus  3  percent  for  Tier  A  gaming  facilities. 

b.  Plus/minus  5  percent  for  Tier  B  gaming  facilities. 

The  "base  level"  is  defined  as  the  gaming  facilities  statistical  win  to  statistical 
drop  percentage  for  the  previous  business  year. 

93.  The  results  of  such  investigations  are  documented  in  writing  and  maintained 
for  inspection. 
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ELEaRONIC  GAMING  DEVICES/SLOTS 

Tier  A        Gaming  Facilities  with  annual  gaming  revenue  in  excess  of  $7,000,000.  All 
Control  Standards  apply  to  Tier  A  unless  otherwise  noted. 

Tier  B        Gaming  Facilities  with  annual  gaming  revenue  at  or  below  $7,000,000.  All 
Control  Standards  apply  to  Tier  B  unless  otherwise  noted. 

Note:         Slot  machines  in  play  at  the  start  of  the  business  day  on (Date) 

will  be  required  to  have  operatmg  meters  within  TWELVE  (12)  months. 

COMPUTERIZED  APPLICATIONS 

For  any  Tribal  authorized  computer  applications  that  provide  controls  compa- 
rable to  the  following  standards  will  be  acceptable. 

COIN  DROP  STANDARDS 

1.  A  minimum  of  three  employees(two  for  Tier  B  gaming  facilities)  is  required  in 
the  removal  of  the  slot  drop,  at  least  one  of  whom  is  independent  of  the  slot 
department. 

2.  Security  is  provided  over  the  buckets  removed  from  the  slot  drop  cabinets  prior 
to  and  during  transporting  to  the  count  room. 

3.  If  more  than  one  trip  is  required  to  remove  the  slot  drop  from  all  of  the  ma- 
chines, the  filled  carts  or  coins  are  either  locked  in  the  count  room  or  secured  in 
another  equivalent  manner. 

EQUIPMENT  STANDARDS 

4.  A  weigh  scale  calibration  module  is  secured  to  prevent  unauthorized  access 
(e.g.,  prenumbered  seal,  lock  and  key,  etc.). 

5.  Someone  independent  of  the  cage,  vault,  slot  and  count  team  function  is  re- 
quired to  be  present  whenever  the  calibration  module  is  accessed. 

6.  Such  access  is  documented  and  maintained. 

7.  If  a  weigh  scale  interface  is  used,  it  is  adequately  restricted  to  prevent  unautho- 
rized access  (passwords,  keys,  etc.) 

8.  If  the  weigh  scale  has  a  "zero  adjustment  mechanism,"  it  is  either  physically 
limited  to  minor  adjustment  (e.g.,  weight  of  a  bucket)  or  physically  situated 
such  that  any  unnecessary  adjustment  to  it  during  the  weigh  process  would  be 
observed  by  other  count  team  members. 

9.  The  weigh  scale  ^nd  weigh  scale  interface  (if  applicable)  are  tested  by  someone 
else  who  is  independent  of  the  cage,  vault  and  slot  departments  and  count  team 
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at  least  semi-annually  the  above  test  is  performed  by  internal  audit  in  accor- 
dance with  the  internal  audit  standards. 

Note:  This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

10.  During  the  slot  count  at  least  two  employees  verify  the  accuracy  of  the  weigh 
scale  with  Varying  amounts  of  previously  counted  coin  for  each  denomination 
to  ensure  the  scale  is  properly  calibrated.  (Varying  weights /coin  from  drop  to 
drop  is  acceptable). 

11.  The  preceding  weigh  scale  and  weigh  scale  interface  test  results  are  documented 
and  maintained. 

12.  If  a  mechanical  coin  counter  is  used  (instead  of  a  weigh  scale),  procedures  are 
equivalent  to  those  described  in  the  Standards  Number  9, 10  and  11. 

SLOT  COUNT  AND  WRAP  STANDARDS 

13.  Access  to  the  count  room  during  the  drop  and  count  (any  time  uncounted  coin 
is  present)  is  restricted  to  provide  that  no  one  will  be  allowed  in  or  to  remain  in 
unless  at  least  three  members  (two  for  Tier  B  gaming  facilities)  of  the  slot  count 
team  are  present. 

Note:  For  Tier  B  gaming  facilities,  alternative  controls  which  provide  adequate 
security  over  unaccounted  for  funds  will  be  acceptable. 

14.  The  initial  weigh/count  is  performed  by  a  minin\um  of  three  employees  (two 
for  Tier  B  gaming  facilities.) 

15.  The  slot  count  team  is  independent  of  the  generation  of  the  slot  revenue  and  the 
subsequent  accountabihty  of  slot  count  process.  For  Tier  B  gaming  facilities  at 
least  one  slot  count  team  member  must  be  independent. 

Note:  If  slot  department  employees  are  involved  in  the  slot  count  and/or  subse- 
quent transfer  of  the  wrap,  they  shall  be  non-supervisory  slot  employees  and  per- 
form the  laborer  function  only.  (A  "non-supervisory  slot  employee"  is  defined  as  a 
person  below  the  level  of  slot  shift  supervisor.) 

16.  The  following  functions  are  performed  in  the  counting  of  the  slot  drop. 

a.  Recorder  function  that  involves  the  recording  of  the  initial  slot  count. 

b.  Count  team  supervisor  function  that  involves  the  control  of  the  slot  weigh 
and  wrap  process.  For  Tier  A  gaming  facilities,  the  supervisor  is  precluded 
from  perfornung  the  initial  recording  of  the  weigh/count  unless  a  weigh 
scale  with  a  printer  is  used. 

17.  The  amount  of  the  slot  drop  from  each  machine  is  recorded  in  ir\k  on  a  slot 
count  document  by  the  recorder  or  mechanically  printed  by  the  weigh  scale.  If 
a  weigh  scale  interface  is  used,  the  slot  drop  figures  are  transferred  via  direct 
line  or  computer  storage  media. 
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18.  The  recorder  and  at  least  one  other  count  team  member  sign  the  slot  count  docu- 
ment or  weigh  tape  attesting  to  the  accuracy  of  the  initial  weigh/ count. 

19.  At  least  three  employees(or  two  employees  for  Tier  B  gaming  facilities)  who 
participate  in  the  weigh/count  and/or  wrap  process  sign  the  slot  count  docu- 
ment or  a  summary  report  to  attest  to  their  presence.  If  all  other  count  team 
members  do  not  sign  the  slot  count  document  or  a  summary  report,  they  sign  a 
supplemental  document  evidencing  their  participation  in  the  weigh/count  and/ 
or  wrap. 

20.  The  coins /tokens  are  wrapped  and  reconciled  in  a  manner  that  precludes  the 
commingling  of  slot  drop  coin/token  with  coin/token  (for  each  denomination) 
from  the  next  slot  drop. 

21.  At  least  three  employees(two  employees  for  Tier  B  gaming  facilities)  are  present 
throughout  the  wrapping  of  the  slot  drop. 

Note:  If  the  slot  count  is  conducted  with  a  continuous  mechanical  count  meter 
which  is  not  reset  during  the  count  and  is  verified  in  writing  by  at  least  three  em- 
ployees (two  employees  for  Tier  B  gaming  facilities)  at  the  start  and  end  of  each 
denomination  count,  then  this  requirement  is  not  applicable. 

22.  If  the  coins/ tokens  are  not  wrapped  immediately  after  being  weight/counted, 
they  are  secured  and  not  commingled  with  other  coin. 

Note:  The  term  "wrapped  slot  drop"  includes  wrapped,  bagged  (with  continuous 
metered  verification),  and  racked  coin/tokens. 

23.  If  the  coins /tokens  are  transported  off  the  property,  a  second  (alternative)  count 
procedure  must  be  performed  before  the  coins  leave  the  property  and  any  vari- 
ances are  documented. 

24.  Transfers  out  of  the  count  room  during  the  slot  count  and  wTap  process  are 
either  strictly  prohibited,  or  if  transfers  are  permitted  during  the  count  and  wrap, 
each  transfer  is  recorded  on  a  separate  multi-part  prenumbered  form  (used  solely 
for  slot  count  transfers)  which  are  subsequently  reconciled  by  the  Accounting 
Department  to  ensure  the  accuracy  of  the  reconciled  wrapped  slot  drop. 

25.  Transfers,  as  noted  above,  are  counted  and  signed  for  by  at  least  two  members 
of  the  count  team  and  by  someone  independent  of  the  count  team  who  is  re- 
sponsible for  authorizing  the  transfer. 

If  the  count  room  serves  as  a  coin  room  and  coin  room  inventory  is  not  secured 
so  as  to  preclude  access  by  the  count  team,  then  the  next  two  requirements  are 
satisfied: 

26.  At  the  commencement  of  the  slot  count  the  following  standards  are  met: 

a.  The  coin  room  inventory  is  counted  by  at  least  two  employees,  one  of  whom 
is  a  member  of  the  count  team  and  the  other  is  independent  of  the  weigh/ 
count  wrap  procedures. 
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b.  The  above  count  is  recorded  on  an  appropriate  inventory  fornn. 

27.  Upon  completion  of  the  wrap  of  the  slot  drop,  the  following  standards  are  met: 

a.  At  least  two  members  of  the  count  team  (wrap  team),  independently  from 
each  other,  count  the  ending  coin  room  inventory. 

b.  The  above  counts  are  recorded  on  a  summary  report(s)  which  evidences  the 
calculation  of  the  final  wrap  by  subtracting  the  beginning  inventory  from 
the  sum  of  the  ending  inventory  and  transfers  in  and  out  of  the  coin  room. 

c.  The  same  count  team  members  as  discussed  above  compare  the  calculated 
wrap  to  the  initial  weigh/ count,  recording  the  comparison  and  noting  any 
variances  on  the  summary  report. 

d.  A  member  of  the  cage/vault  department  counts  the  ending  coin  room  in- 
ventory by  denomination.  This  count  is  reconciled  to  the  beginning  inven- 
tory, wrap,  transfers  and  initial  weigh/count  on  a  tin\ely  basis  by  the  cage/ 
vault  or  other  department  independent  of  the  slot  department  and  the  weigh/ 
wrap  procedures. 

e.  At  the  conclusion  of  the  reconciliation,  at  least  two  count/ wrap  team  mem- 
bers and  the  verifying  employee  sign  the  summary  report(s)  attesting  to  its 
accuracy. 

Note:  For  Tier  B  gaming  facilities  the  functions  described  above  at  paragraphs  a 
and  c  may  be  performed  by  only  one  count  team  member.  That  count  team  member 
must  then  sign  the  summary  report,  along  with  the  verifying  employee  as  required 
under  paragraph  (e). 

If  the  count  room  is  segregated  from  the  coin  room,  or  if  the  coin  room  is 
used  as  a  count  room  and  the  coin  room  inventory  is  secured  to  preclude 
access  by  the  count  team,  the  following  requirement  is  satisfied: 

28.  Upon  completion  of  the  wrap  of  the  slot  drop: 

a.  At  least  two  members  of  the  count/wrap  team  count  the  final  wrapped  slot 
drop  independently  from  each  other. 

b.  The  above  counts  are  recorded  on  a  sununary  report. 

c.  The  same  count  team  members  as  discussed  above  (or  the  accounting  de- 
partment) compare  the  final  wrap  to  the  weigh/count,  recording  the  com- 
parison and  noting  any  variances  on  the  sununary  report. 

d.  A  member  of  the  cage/vault  department  counts  the  wrapped  slot  drop  by 
denomination  and  reconciles  it  to  the  weigh/count. 

e.  At  the  conclusion  of  the  reconciliation,  at  least  two  count  team  members 
and  the  cage/vault  employee  sign  the  summary  report  attesting  to  its  accu- 
racy. 
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f.  The  wrapped  coins  (exclusive  of  proper  transfers)  are  transported  to  the 
cage,  vault  or  coin  vault  after  the  reconciliation  of  the  weigh/ count  to  the 
wrap. 

Note:  For  Tier  B  gaming  facilities  the  functions  described  above  at  paragraphs  a 
and  c  may  be  performed  by  only  one  count  teammember.  That  count  team  member 
must  then  sign  the  summary  report,  along  with  the  verifying  amplest  required  un- 
der paragraph  e. 

29.  Large  (by  denomination,  either  $1,000  or  2%  of  the  drop,  whichever  is  less)  or 
unusual  (zero  for  weigh  count  or  patterned  for  all  counts)  variances  between 
the  weigh/count  and  wrap  are  investigated  by  management  personnel  inde- 
pendent of  the  slot  department,  count  team  and  the  cage/vault  functions  on  a 
timely  basis. 

30.  The  results  of  such  investigation  are  documented  and  maintained. 

31.  All  slot  count  and  wrap  documentation,  including  any  applicable  computer 
storage  media,  is  immediately  delivered  to  the  accounting  department  by  other 
than  the  cashier's  department.  Alternatively,  it  is  adequately  secured  (e.g., 
locked  container  to  which  only  accounting  personnel  can  gain  access)  until  re- 
trieved or  received  by  the  accounting  department. 

32.  Corrections  on  slot  count  documentation  are  made  by  crossing  out  the  error, 
entering  the  correct  figure,  and  then  obtaining  the  initials  of  at  least  two  count 
team  employees.  If  a  weigh  scale  interface  is  used,  corrections  to  slot  count 
data  are  made  using  the  following  method: 

a.  Crossing  out  the  error  on  the  slot  document,  entering  the  correct  figure,  and 
then  obtaining  the  initials  of  at  least  two  count  team  employees.  If  this  pro- 
cedure is  used,  an  employee  independent  of  the  slot  department  and  count 
team  enters  the  correct  figure  into  the  computer  system  prior  to  the  genera- 
tion of  related  slot  reports. 

b.  During  the  count  process,  correct  the  error  in  the  computer  system  and  en- 
ter the  passwords  of  at  least  two  count  team  employees.  If  this  procedure  is 
used,  an  exception  report  is  generated  by  the  computer  system  identifying 
the  slot  machine  number,  the  error,  the  correction  and  the  count  team  em- 
ployees testifying  to  the  correction. 

CURrencY  ACCEPTOR  DROP  AND  COUNT  STANDARDS 

Note:  Standards  33  through  51  only  apply  to  those  gaming  facilities  with  20  or 
more  machines  equipped  with  currency  acceptors. 

For  Tier  B  gaming  facilities  the  currency  acceptor  drop  and  count  may  be  per- 
formed by  the  hard  count  team,  provided  such  drop  and  count  is  performed  as  a 
distinctly  separate  activity  from  the  hard  drop  and  count. 
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33.  Devices  accepting  U.S.  currency  for  credit  on,  or  change  from,  slot  machines 
provide  a  locked  drop  box  whose  contents  are  separately  keyed  from  the  drop 
bucket  cabinet. 

34.  The  currency  acceptor  drop  box  must  be  removed  by  an  employee  independent 
of  the  slot  department. 

35.  Upon  removal,  currency  acceptor  drop  boxes  are  transported  directly  to  the 
soft  count  room  or  other  similarly  restricted  location  and  locked  in  a  secured 
manner  until  the  count  takes  plac3. 

36.  The  transporting  of  currency  acceptor  drop  boxes  is  performed  by  a  minimum 
of  two  employees,  one  of  whom  is  independent  of  the  slot  department. 

37.  The  currency  acceptor  count  is  performed  in  a  room  or  equivalently  secured 
area  with  comparable  controls. 

38.  The  soft  count  is  performed  by  a  minimum  of  three  persons.  For  Tier  B  gaming 
facilities,  a  minimum  of  two  persons  may  perform  the  soft  count  provided  the 
count  is  viewed  either  live  or  on  videotape  within  seven  days  by  a  licensed  key 
employee  independent  of  the  soft  count  team  and  pit  department. 

39.  Currency  acceptor  count  team  members  are  rotated  on  a  routine  basis. 
Note:         This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

40.  The  currency  acceptor  count  team  is  independent  of  the  transactions  being  re- 
viewed and  counted,  and  the  subsequent  accountability  of  currency  drop  pro- 
ceeds. 

Note:  A  cage  cashier  may  be  used  if  this  person  is  not  allowed  to  perform  the  re- 
cording function.  An  accounting  representative  may  be  used  if  there  is  an  indepen- 
dent audit  of  all  currency  acceptor  count  documentation. 

41.  The  currency  acceptor  drop  boxes  are  individually  emptied  and  counted. 

42.  As  the  contents  of  each  box  are  counted  and  verified  by  the  counting  employ- 
ees, the  count  is  recorded  on  the  count  sheet  in  ink  prior  to  comrrungling  the 
funds  with  funds  from  other  boxes. 

43.  Drop  boxes,  when  empty,  are  shown  to  another  member  of  the  count  team, 
another  observer,  or  to  be  recorded  hve  by  surveillance  provided  the  count  is 
monitor  in  its  entirety  by  someone  independent  of  the  count. 

44.  Corrections  to  information  originally  recorded  by  the  count  team  on  currency 
acceptor  count  documentation  are  made  by  crossing  out  the  error,  entering  the 
correct  figure,  and  then  obtaining  the  initials  of  at  least  two  count  team  mem- 
bers who  verified  the  change. 

45.  After  the  count  sheet  has  been  reconciled  to  the  currency,  all  members  of  the 
count  team  attest  by  signature  to  the  accuracy  of  the  games  drop  count.  Three 
verifying  signatures  (two  signatures  for  Tier  B  gaming  facilities)  on  the  count 
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sheet  are  adequate  if  all  additional  count  team  personnel  sign  a  supplen\ental 
docunnent  evidencing  their  involvement  in  the  count  process. 

46.  All  monies  counted  are  turned  over  to  the  cage  cashier  (who  is  independent  of 
the  count  team)  or  to  an  employee  independent  of  the  revenue  generation  and 
the  count  process  for  verification. 

47.  The  above  mentioned  employee  certifies  by  signature  as  to  the  accuracy  of  the 
currency  delivered  and  received. 

48.  Access  to  stored  full  drop  boxes  is  restricted  to  authorized  mem.ber  of  the  drop 
and  count  teams. 

49.  Access  to  the  count  room  is  restricted  to  members  of  the  drop  and  count  teams, 
excluding  authorized  observers,  supervisors  for  resolution  of  problems,  and 
authorized  maintenance  personnel. 

50.  The  count  sheet  is  retained/secured  by  the  count  team  until  delivery  to  the 
accounting  department. 

51.  The  count  sheet,  with  all  supporting  documents,  is  retained  the  count  team  until 
promptly  delivered  to  the  accounting  department  by  someone  other  than  the 
cashiers  department.  Alternatively,  it  may  be  adequately  secured  (e.g.,  locked 
container  to  which  only  accounting  personnel  can  gain  access)  until  retrieved 
or  received  by  the  accounting  department 

JACKPOT  PAYOUTS,  SLOT  FILLS  AND  SHORT  PAYS 

52.  For  jackpot  payouts  and  slot  fills,  the  three  part  payout  form/documentation 
includes  the  following  information: 

a.  Date  and  time 

b.  Machine  number 

c.  Dollar  amount  of  payout  or  slot  fill  (both  alpha  and  numeric) 

Note:  Alpha  is  optional  if  another  unalterable  method  is  used  for  evidencing  the 
amount  of  the  jackpot  or  fill. 

d.  Game  outcome  (including  reel  symbols,  card  values  and  suits,  etc.)  for  jack- 
pot payouts  only 

e.  Signatures  of  at  least  two  employees  verifying  and  witnessing  the  payout  or 
slot  fill. 

Note:  On  graveyard  shifts  (eight  hour  maximum)  payouts/fills  less  than  $100  can 
be  made  without  the  payout/fill  being  witnessed  if  the  second  person  signing  can 
reasonably  verify  that  a  payout/fill  is  justified. 

t.    Preprinted  or  concurrently-printed  sequential  numbers 

Confidential  Information  for  NIGA  (Members  Only 


172 


Gaming  Standards-Electronic  Gaming  Device/Slots  28 

53.  Jackpot  payouts  over  a  predetermined  amount  require  the  signature  and  verifi- 
cation of  a  supervisory  or  management  employee  independent  of  the  slot  de- 
partment. This  predetermined  amount  is  authorized  by  management,  docu- 
mented and  maintained. 

54.  For  short  pays  of  $10.00  or  more,  the  payout  form  includes: 

a.  Date  and  time 

b.  Machine  number 

c.  Dollar  amount  of  payout  or  slot  fill  (both  alpha  and  numeric) 

d.  Signatures  of  at  least  two  employees  (one  employee  for  Tier  B  gaming  facili- 
ties) verifying  and  witnessing  the  payout. 

Note:  Short  pays  involving  a  single  token  in  a  denomination  higher  than  $10.00  may  be 
handled  without  the  above  documentation. 

55.  Computerized  jackpot/fill  systems  are  restricted  so  as  to  prevent  unauthorized 
access  and  fraudulent  payouts  by  one  individual. 

56.  Payout  forms  are  controlled  and  routed  in  a  manner  that  precludes  any  one 
individual  from  producing  a  fraudulent  payout  by  forging  signatures,  or  by 
altering  the  amount  paid  out  subsequent  to  the  payout,  and  misappropriating 
the  funds. 

SLOT  DEPARTMENT  FUNDS  STANDARDS 

57.  The  slot  booths  and  change  banks,  which  are  active  during  the  shift,  are  counted 
down  and  reconciled  each  shift  utilizing  appropriate  accountability  documen- 
tation. 

58.  The  wrapping  of  loose  slot  booth  and  cashier  cage  coin  is  performed  at  a  time  or 
location  that  does  not  interfere  with  the  hard  count/wrap  process  or  the  ac- 
countability of  that  process. 

59.  A  record  is  maintained  evidencing  the  transfers  of  wrapped  and  unwrapped 


EPROM  DUPLICATION 

Note  1:  If  duplication  of  gaming  device  program  storage  media  is  performed  and 
approval  has  been  received,  or  the  gaming  facility  is  a  licensed  manufacturer,  then 
procedures  #  60  through  #64  must  be  performed. 

Note  2:  The  EPROMS  of  some  manufacturers  may  be  protected  by  federal  copyright 
laws.  The  gaming  facility  should  insure  that  all  applicable  laws  are  complied  with 
when  duplicating  EPROMS. 

Note  3:  Equivalent  controls  must  be  in  place  should  gaming  device  program  storage 
media  other  than  EPROMS  be  duplicated. 

Confidential  Information  for  NIGA  Members  Only 


173 


Gaming  Standards-Electronic  Gaming  Device/Slots  29 

60.  Procedures  are  developed  and  implemented  for  the  following: 

a.  Removal  of  EPROMS  from  devices,  the  verification  of  the  existence  of  errors 
as  applicable,  and  the  correction  via  duplication  from  the  master  game  pro- 
gram EPROM 

b.  Copying  one  gaming  device  program  to  another  approved  program 

c.  Verification  of  duplicated  EPROMS  prior  to  being  offered  for  play 

d.  Destruction,  as  needed,  of  EPROMS  v^ith  electrical  failures 

e.  Securing  the  EPROM  duplicator  and  master  game  EPROMS  from  unre- 
stricted access 

61.  The  master  game  program  number,  par  percentage  and  the  pay  table  are  veri- 
fied w^hen  initially  received  from  the  manufacturer  to  the  par  sheet. 

62.  Slot  machines  with  potential  jackpots  in  excess  of  $100,000  must  have  the  cir- 
cuit boards  locked  or  physically  sealed.  The  lock  or  seal  should  necessitate  the 
presence  of  an  individual  independent  of  the  slot  department  to  access  the  de- 
vice game  program  EPROM.  If  a  seal  is  used  to  secure  the  board  to  the  frame  of 
the  gaming  device,  it  must  be  pare-numbered. 

63.  Records  must  be  maintained  documenting  the  above  procedures.  The  docu- 
mentation must  include  the  following  information: 

a.  Date 

b.  Machine  number  (source  and  destination) 

c.  Manufacturer 

d.  Program  number 

e.  Personnel  involved 

f.  Reason 

g.  Disposition  of  any  permanently  removed  EPROM 
h.  Seal  numbers,  if  applicable 

i.    Approved  testing  lab  approval  number,  if  available 

64.  EPROMS  returned  to  gaming  devices  must  be  labeled  and  include  the  date, 
program  number,  information  identical  to  that  shown  on  the  manufacturer's 
label,  and  initials  of  the  individual  replacing  the  EPROM. 

THEORETICAL/ACTUAL  HOLD 

65.  Accurate  and  current  theoretical  hold  worksheets  are  maintained  for  each  slot 
machine. 

Note:  This  standard  does  not  apply  to  Tier  B  gaming  facilities. 
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66.  For  those  slot  machines  or  groups  of  identical  machines  with  differences  in  theo- 
retical payback  percentage  exceeding  a  4%  spread  between  the  minimum  and 
maximum  theoretical  payback,  and  which  contain  meters  require: 

a.  On  a  quarterly  basis,  read  the  meters  that  record  the  number  of  plays  by 
wager  (i.e.,  one  coin,  two  coins,  etc.) 

b.  On  an  annual  basis,  calculate  the  theoretical  hold  percentage  based  on  the 
distribution  of  plays  by  wager  type 

c.  On  an  annual  basis,  adjust  the  machine(s)  theoretical  hold  percentage  in  the 
slot  statistical  report  to  reflect  this  revised  percentage 

Note:  This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

67.  Records  are  maintained  for  each  machine  which  indicate  the  dates  and  type  of 
changes  made  and  the  recalculation  of  theoretical  hold  as  a  result  of  the  changes. 

Note:  This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

68.  Records  are  maintained  for  each  machine  which  indicate  the  date  the  machine 
was  placed  into  service,  the  date  the  machine  was  removed  from  operation,  the 
date  the  machine  was  placed  back  into  operation,  and  any  changes  in  machine 
numbers  and  designations. 

Note:  This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

69.  All  of  the  slot  machines  contain  functioning  "coin-in"  meters. 

70.  All  currency  acceptors  must  contain  functioning  "bill-in"  meters  which  record 
the  dollar  amounts  or  number  of  bills  accepted  by  denomination. 

Note:  This  standard  does  not  apply  to  Tier  B  gaming  facilities. 

71.  Slot  machine  in-meter  readings  are  recorded,  manually  or  electronically,  at  least 
weekly  (Monthly  for  Tier  B  gaming  facilities)  immediately  prior  to  or  subse- 
quent to  a  slot  drop.  Exception:  the  time  between  readings  may  extend  beyond 
one  week  in  order  for  a  reading  to  coincide  with  the  end  of  an  accounting  pe- 
riod only  if  such  extension  is  for  no  longer  than  six  days. 

72.  The  employee  who  records  the  in-meter  readings  either  is  independent  of  the 
hard  count  team  or  is  assigned  on  a  rotating  basis  unless  the  in-meter  readings 
are  randomly  verified  quarterly  for  all  slot  machines  and  currency  acceptors  by 
someone  other  than  the  regular  in-meter  reader. 

73.  Upon  receipt  of  the  meter  reading  summary,  the  accounting  department  reviews 
all  meter  readings  for  reasonableness  using  pre-established  parameters. 

74.  Prior  to  final  preparation  of  statistical  reports,  meter  readings  which  do  not 
appear  reasonable  are  reviewed  with  slot  department  employees,  and  excep- 
tions documented,  so  that  meters  can  be  repaired  or  clerical  errors  in  the  record- 
ing of  meter  readings  can  be  corrected. 
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75.  A  report  is  produced  at  least  monthly  showing  month-to-date  and  year-to-date 
actual  hold  percentage  computations  for  individual  machines  and  a  compari- 
son to  each  machine's  theoretical  hold  percentage  previously  discussed. 

Note  I:  //  practicable,  the  report  should  include  the  actual  hold  percentage  for  the 
entire  time  the  machine  has  been  in  operation. 

Note  2:  Each  change  to  a  slot  machine's  theoretical  hold  percentage,  including  pro- 
gressive percentage  contributions,  results  in  that  machine  being  assigned  a  new 
number  and  treated  as  a  new  machine  in  the  statistical  reports. 

Note  3:      Actual  hold  =  dollar  amount  of  win  divided  by  dollar  amount  of  coin  in. 

76.  The  statistical  reports  are  reviewed  by  both  slot  department  management  and 
management  employees  independent  of  the  slot  department  on  at  least  a 
monthly  basis. 

Note:  For  Tier  B  gaming  facilities  slot  department  management  employees  are  not 
required  to  review  statistical  reports. 

77.  Large  variances  between  theoretical  hold  and  actual  hold  are  investigated,  re- 
solved and  findings  documented  in  a  timely  manner. 

78.  Computerized  slot  monitoring  system  data  file  maintenance  shall  be  performed 
by  a  department  independent  of  the  slot  department  or  may  be  performed  by 
slot  supervisory  employees  if  sufficient  documentation  is  generated  and  it  is 
randomly  verified  by  employees  independent  of  the  slot  department  on  a 
monthly  basis. 

79.  Updates  to  the  computerized  slot  monitoring  system  to  reflect  additions,  dele- 
tions or  movements  of  slot  machines  are  made  at  least  weekly  prior  to  in-meter 
readings  and  the  weigh  process. 

MISCELLANEOUS 

80.  When  machines  are  temporarily  removed  from  the  floor,  slot  loads  are  protected 
to  preclude  the  misappropriation  of  stored  funds. 

81.  When  machines  are  permanently  removed  from  the  floor,  the  slot  loads  are 
counted  and  recorded  by  at  least  two  employees  with  appropriate  documenta- 
tion being  routed  to  the  accounting  department  for  proper  recording. 

SLOT  MACHINE  DROP  KEYS 

82.  Slot  machine  coin  drop  cabinet  keys,  including  duplicates,  are  maintained  by  a 
department  independent  of  the  slot  department. 

83.  Two  employees  (separate  from  key  custodian)  are  required  to  accompany  such 
keys  while  checked  out  and  observe  each  time  slot  machine  drop  cabinets  are 
accessed,  unless  surveillance  is  notified  each  time  keys  are  checked  out  and 
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surveillance  observes  the  person  throughout  the  period  the  keys  are  checked 
out. 

Note:  Standards  84  through  89  only  apply  to  those  gaming  facilities  with  20  or 
more  machines  equipped  with  currency  acceptors. 

84.  The  physical  custody  of  the  keys  needed  for  accessing  stored  full  currency  ac- 
ceptor drop  box  contents  requires  involvement  of  persons  from  two  separate 
departments. 

85.  Currency  Acceptor  Drop  Box  Release  Keys 

a.  Currency  acceptor  drop  box  release  keys  are  maintained  by  a  department 
independent  of  the  slot  department 

b.  Only  the  employee  authorized  to  remove  drop  boxes  from  the  currency  ac- 
ceptor is  allowed  access  to  the  release  keys.  (The  count  team  members  may 
have  access  to  the  release  keys  during  the  count  in  order  to  reset  the  drop 
boxes  if  necessary) 

c.  Employees  authorized  to  drop  the  currency  acceptor  drop  boxes  are  pre- 
cluded from  having  access  to  drop  box  contents  keys 

86.  Currency  Acceptor  Drop  Box  Storage  Rack  Keys 

a.  Someone  independent  of  the  slot  department  is  required  to  accompany  such 
keys  and  observe  each  time  drop  boxes  are  removed  from  or  placed  in  stor- 
age racks. 

b.  Employees  authorized  to  obtain  drop  box  storage  rack  keys  are  precluded 
from  having  access  to  drop  box  contents  keys  (with  the  exception  of  the 
count  team). 

87.  Currency  Acceptor  Drop  Box  Contents  Keys: 

Only  count  team  members  are  allowed  access  to  drop  box  contents  keys. 

Note:  This  standard  does  not  affect  emergency  situations  which  require  currency 
acceptor  drop  box  access  at  other  than  scheduled  count  times.  At  least  tivo  employ- 
ees from  separate  departments,  including  management,  must  participate  in  these 
situations.  The  reason  for  access  must  be  documented  with  the  signatures  of  all 
participants  and  observers. 

88.  Currency  Acceptor  Count  Room  Keys: 

At  least  three  count  team  members(two  for  Tier  B  gaming  facilities)  are  required 
to  be  present  at  the  time  count  room  and  other  count  keys  are  issued  for  the 
count. 

89.  Currency  Acceptor  Duplicate  Keys: 

Duplicate  keys  are  maintained  in  such  a  manner  as  to  provide  the  same  degree 
of  control  over  drop  boxes  as  is  required  for  the  original  keys. 
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PLAYER  TRACKING 

The  following  standards  apply  if  the  cost  of  personal  property  distributed  to  pa- 
trons is  deductible  from  revenue: 

90.  The  player  tracking  system  is  secured  so  as  to  prevent  unauthorized  access  (i.e., 
changing  passwords  at  least  quarterly  and  physical  access  to  computer  hard- 
ware, etc.). 

91.  The  addition  of  points  to  members'  accounts  other  than  through  slot  play  must 
be  authorized  by  a  department  independent  of  the  player  tracking  and  slots. 
Alternatively,  addition  of  points  to  members'  accounts  may  be  authorized  by 
slot  supervisory  employees  if  sufficient  documentation  is  generated  and  it  is 
randomly  verified  by  employees  independent  of  the  slot  department  on  a  quar- 
terly basis. 

92.  Additions  of  points  to  member's  accounts  other  than  through  actual  play  are 
sufficiently  documented  (including  substantiation  of  reasons  for  increase). 

93.  Employees  who  redeem  points  for  members  cannot  have  access  to  lost  cards. 

94.  Changes  to  the  player  tracking  system  parameters,  such  as  point  structures  and 
employee  access,  must  be  performed  by  supervisory  employees  independent 
of  the  slot  department.  Alternatively,  changes  to  player  tracking  system  pa- 
rameters may  be  performed  by  slot  supervisory  employees  if  sufficient  docu- 

entation  is  generated  and  it  is  randomly  verified  by  supervisory  employees 
independent  of  the  slot  department  on  a  monthly  basis. 

iS.  All  other  changes  to  the  player  tracking  system  must  be  appropriately  docu- 
mented. 

WIDE  AREA  PROGRESSIVE  SLOT  MACHINES  (INTER-CASINO  LINKED 
PROGRESSIVES) 

96.  The  wide  area  progressive  system  must  be  adequately  restricted  to  prevent  un- 
authorized access  (e.g.,  changing  passwords  at  least  quarterly,  access  to  PROMS 
and  physical  access  to  computer  hardware,  etc.) 

97.  Procedures  are  developed,  implemented  and  documented  for: 

a.  Reconciliation  of  meters  and  jackpot  payouts 

b.  Collection/drop  of  slot  machine  funds 

c.  Jackpot  verification  and  payment 

d.  System  maintenance 

e.  System  accuracy 

f.  System  security 
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98.  Reports  adequately  documenting  the  procedures  above  are  generated  and  re- 
tained. 

SLOT  AUDIT  PROCEDURES 

99.  For  computerized  jackpot/ fill  systems,  accounting/auditing  employees  shall 
perform  the  following  procedures  at  least  one  day  per  month: 

a.  Foot  jackpot  and  fill  slips  for  all  cashiers  and  trace  totals  to  those  produced 
by  the  system. 

b.  Review  all  slips  written  (from  the  restricted  copy)  for  continuous  sequenc- 
ing. 

100.  For  computerized  player  tracking  systems,  an  accounting /auditing  employee 
shall  perform  the  following  procedures  at  least  one  day  per  month: 

a.  Foot  all  points-redeemed  documentation  and  trace  to  the  system-generated 
totals. 

b.  Review  all  points-redeemed  documentation  for  propriety. 

101.  For  computerized  slot  monitoring  systems,  procedures  are  performed  at  least 
monthly  to  verify  the  continuing  accuracy  of  the  coin-in  meter  readings  as  re- 
corded in  the  slot  statistical  report. 

102.  For  weigh  scale  interface  systems,  for  at  least  one  drop  period  per  month, 
accounting/auditing  employees  shall  compare  the  weigh  tape  to  the  system- 
generated  weigh,  as  recorded  in  the  slot  statistical  report,  in  total.  Discrepan- 
cies should  be  resolved  prior  to  generation/distribution  of  slot  reports. 

103.  For  currency  acceptors,  for  each  drop  period,  accounting/auditing  person- 
nel shall  compare  the  "bill-in"  meter  reading  to  the  currency  acceptor  drop 
amount.  Discrepancies  should  be  resolved  prior  to  generation/distribution  of 
slot  statistical  reports. 

104.  Accounting/auditing  employees  review  exception  reports  for  all  computer- 
ized slot  systems  on  a  daily  basis  for  propriety  of  transactions  and  unusual 
occurrences. 

105.  All  slot  auditing  procedures  and  any  follow-up  performed  is  to  be  docu- 
mented and  retained  for  inspection. 

GENERAL 

106.  For  all  computerized  slot  systems  a  persormel  access  listing  will  be  main- 
tained which  includes  at  a  minimum: 

a.    Employee  name 
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b.  Employee  identification  number  (or  equivalent)  ^""^ 

c.  Listing  of  functions  employee  can  perform  or  equivalent  means  of  identify- 
ing same 
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BINGO 

Note:  Tribe  authorized  computer  applications,  alternate  documentation  and/or 
procedures  which  provide  at  least  the  level  of  control  described  by  these  standards 
loill  be  acceptable. 

GAME  PLAY  STANDARDS 

1.  The  functions  of  seller  and  payout  verifier  are  segregated  at  those  locations  with 
an  annual  bingo  write  exceeding  $1,000,000  in  the  previous  fiscal  year.. 

2.  All  sales  of  bingo  cards  are  documented  by  recording  at  least  the  following: 

a.  Date 

b.  Shift 

c.  Session  (if  applicable) 

d.  Dollar  amount 

e.  Signature  or  initials  of  at  least  one  seller  (if  manually  documented) 

£.  Signature  or  initials  of  person  independent  of  seller  who  has  randomly  veri- 
fied the  card  sales.  (This  requirement  is  not  applicable  to  locations  with 
$1,000,000  or  less  in  annual  write.) 

3.  The  total  write  (card  sales)  is  computed  and  recorded  by  shift  (and  session,  if 
applicable). 

4.  Procedures  are  utilized  to  insure  the  correct  calling  of  numbers  selected  in  the 
bingo  game. 

5.  Each  ball  is  shown  to  a  television  camera  immediately  after  it  is  called  so  that  it 
is  individually  displayed  to  all  patrons.  For  locations  not  equipped  with  cam- 
eras, each  ball  drawn  must  be  shown  to  an  independent  patron. 

6.  As  balls  are  called,  the  numbers  are  immediately  recorded  by  the  caller  (applies 
only  to  "coverall"  games  and  other  games  offering  a  payout  of  $1,000  or  more). 

7.  Controls  are  present  to  assure  that  the  numbered  balls  are  placed  back  into  the 
selection  device  prior  to  calling  the  next  game. 

8.  Payouts  are  verified  by  at  least  two  persons. 

9.  In  addition,  payouts  of  $1,200  or  more  require  verification  and  woritten  approval 
of  supervisory  personnel  independent  of  the  transaction. 

10.  Total  payout  is  computed  and  recorded  by  shift  (and  session,  if  applicable). 
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CONTROL  OF  FUNDS 

11.  All  funds  used  to  operate  the  bingo  department  are  recorded  on  an  accountabil- 
ity form. 

12.  The  above  funds  are  counted  by  at  least  two  persons  and  reconciled  to  the  re- 
corded amounts  at  the  end  of  each  shift. 

ACCESS  TO  SENSITIVE  AREAS 

13.  Access  to  controlled  bingo  equipment  (e.g.,  blower  and  balls)  is  restricted  to 
authorized  persons. 

14.  Bingo  equipment  is  maintained  and  checked  for  accuracy  on  a  periodic  basis. 

15.  The  bingo  card/paper  inventory  is  controlled  so  as  to  assure  the  integrity  of  the 
cards/paper  being  used. 

STATISTICS 

16.  Records  are  maintained  which  include  win,  write  (card  sales)  and  a  win-to- 
write  hold  percentage  for: 

a.  Each  shift 

b.  Each  day 

c.  Month-to-date 

d.  Year-to-date 

17.  Non-bingo  management  reviews  bingo  statistical  information  at  least  on  a 
monthly  basis  and  investigates  any  large  or  unusual  statistical  fluctuations. 

18.  Such  investigations  are  documented  and  maintained  for  inspection. 

RANDOM  NUMBER  GENERATOR  (IF  APPLICABLE) 

Note:         If  a  game  is  operated  with  a  random  number  generator,  it  must  have  received 
Tribe  approval  as  a  gaming  device. 

19.  The  random  number  generator  is  linked  to  the  computer  system  and  directly 
relays  the  numbers  selected  into  the  computer  without  manual  input. 

20.  At  least  weekly  the  random  number  generator  report  is  reviewed  for  potential 
numerical  patterns  by  an  individual  independent  of  the  bingo  department. 
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PHYSICAL  CONTROLS  OVER  EQUIPMENT  UTILIZED 

1.  The  keno  write  and  desk  area  is  restricted  to  specified  personnel  (desk  area  is 
restricted  to  preclude  writers  from  accessing  inside  tickets). 

2.  There  is  effective  periodic  maintenance  planned  to  service  keno  equipment. 

3.  Keno  equipment  maintenance  is  independent  of  the  keno  function. 

4.  Keno  maintenance  reports  irregularities  to  management  personnel  independent 
of  keno,  either  in  writing  or  verbally. 

GAME  PLAY  STANDARDS 

5.  The  individual  controUing  inside  tickets  either: 

a.  Is  precluded  from  writing  and  making  payouts,  including  during  writers 
break  periods;  or 

b.  Has  all  winning  tickets  written  by  him  with  payouts  exceeding  $25.00  veri- 
fied, regraded,  and  compared  to  the  inside  ticket  by  another  keno  employee. 
Additionally,  this  individual  writes  tickets  out  of  his  own  predesignated 
writer's  station  and  bank  (unless  a  community  bank  is  used). 

6.  A  keno  game  may  only  be  operated  by  one  person  if  the  gaming  faciUty's  keno 
write  is  less  than  $500,000  for  the  previous  fiscal  year  and  provided  the  addi- 
tional audit  procedures  in  Standard  No.  42  are  performed. 

Note:  At  no  time  ivill  a  keno  game  with  annual  write  of  greater  than  or  equal  to 
$500,000  be  operated  by  one  person. 

7.  Both  inside  (ticket  presented  by  customer  for  play)  and  outside  (receipt  ticket 
given  customer  by  keno  writer)  keno  tickets  are  stamped  v^th  the  date,  ticket 
sequence  number,  and  game  number  (as  applicable  to  the  system  being  used). 

Note:         The  ticket  will  indicate  that  it  is  multi-race  (if  applicable). 

8.  The  game  openers  and  closers  are  stamped  v^th  the  date,  ticket  sequence  num- 
ber, and  game  number.  An  alternative  which  provides  the  same  controls  is  ac- 
ceptable. 

9.  Controls  exist  to  ensure  that  inside  tickets  have  been  received  from  outstations 
prior  to  caUing  of  a  game. 

10.  Controls  exist  to  prevent  the  writing  and  voiding  of  tickets  after  a  game  has 
been  closed. 

11.  A  legible  restricted  copy  of  written  keno  tickets  is  created  (carbonized  locked 
box  copy,  microfilm,  videotape,  etc.)  for,  at  a  minimum,  all  winning  tickets  ex- 
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ceeding  $30.00.  If  there  are  no  restricted  copies  of  winning  tickets  of  $30.00  or 
less,  then  the  desk  person  does  not  write  tickets. 

12.  Procedures  are  established  for  locking  out  or  closing  down  all  mechanisms  for 
ticket  writing /filming  and  time  stamp  equipment  while  keno  balls  for  that  race 
are  being  selected. 

13.  When  it  is  necessary  to  void  a  ticket  which  contains  the  sequence  number,  the 
ticket  is  designated  as  "void"  and  initialled  or  signed  by  at  least  one  person. 

NUMBER  SELECTION 

14.  A  camera  is  utilized  to  film  the  following  both  prior  to,  and  subsequent  to,  the 
calling  of  a  game:  Empty  rabbit  ears,  date  and  time,  game  number,  and  full 
rabbit  ears. 

15.  The  picture  of  the  rabbit  ears  on  the  camera  provides  a  legible  identification  of 
the  numbers  on  the  balls  drawn. 

16.  Keno  personnel  will  produce  a  draw  ticket  as  nim\bers  are  drawn,  and  such 
tickets  contain  the  race  number,  numbers  dravm  and  date.  The  draw  ticket  is 
verified  to  the  balls  drawn  by  a  second  keno  employee. 

17.  Procedures  are  in  effect  which  prevent  unauthorized  access  to  keno  balls  in 
play 

18.  Back  up  keno  ball  inventories  are  secured  in  a  manner  to  prevent  unauthorized 
access. 

19.  Effective  procedures  are  established  for  inspecting  new  keno  balls  put  into  play 
as  well  as  for  those  in  use. 

WINNING  TICKET  VERIFICATION  AND  PAYMENT 

20.  All  winning  tickets  are  compared  with  the  draw  ticket  by  the  writer  before  be- 
ing paid,  marked  with  evidence  that  the  ticket  was  "paid"  and  marked  with  the 
amount  of  payout. 

21.  Payouts  over  a  predetermined  amount  (not  to  exceed  $30.00)  are  verified  by 
actual  examination  of  the  inside  ticket. 

22.  Wins  over  a  specified  dollar  amount  (not  to  exceed  $10,000  for  locations  with 
annual  keno  write  in  excess  of  $5,000,000  and  $3,000  for  all  other  locations)  also 
require  the  following: 

a.   Approval  of  management  persormel  independent  of  the  keno  department 
evidenced  by  their  signature. 
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b.  Examination  of  films  of  "rabbit  ears"  prior  to  and  after  the  game  is  called  to 
determine  that  the  same  numbers  called  were  not  left  up  from  the  prior  game 
and  to  verify  the  accuracy  of  the  draw  ticket. 

Note:         If  necessary,  film  my  be  developed  as  soon  as  possible  after  payouts. 

c.  Regrading  of  the  inside  ticket  and  comparison  of  both  the  winning  ticket 
presented  for  payment  and  the  inside  ticket  to  the  restricted  copy  (macliine 
copy,  microfilm,  videotape,  etc.). 

d.  Procedures  described  above  are  documented  for  later  verification  and  rec- 
onciliation by  the  keno  audit  process  on  a  ball  check  form. 

CHECK  OUT  STANDARDS 

23.  A  cash  summary  report  (count  sheet)  is  prepared  for  the  end  of  every  shift  which 
includes: 

a.  Computation  of  cash  proceeds  for  the  shift  by  baitk  (i.e.,  community  bank  or 
individual  writer  banks,  whichever  is  apphcable). 

b.  Signatures  in  ink  of  two  employees  who  have  verified  the  cash  proceeds 
recorded  in  the  above  computation. 

STATISTICS 

24.  Records  are  maintained  which  include  (for  each  game)  win,  write,  and  win-to- 
write  hold  percentage  for: 

a.  Each  shift 

b.  Each  day 

c.  Month-to-date 

d.  Year-to-date 

25.  Non-keno  management  reviews  keno  statistical  information  at  least  on  a  monthly 
basis  and  investigates  any  large  or  unusual  statistical  fluctuations. 

26.  Such  investigations  are  documented  and  maintained. 

KEY  CONTROL 

27.  Keys  to  locked  box  tickets  are  maintained  by  a  department  independent  of  the 
keno  function. 

28.  Someone  independent  of  the  keno  department  is  required  to  accompany  such 
keys  to  the  keno  area  and  observe  repairs  or  refills  each  time  locked  boxes  are 
accessed. 
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29.  The  master  panel,  which  safeguards  the  wiring  that  controls  the  sequence  of  the 
game,  is  locked  at  all  times  to  prevent  unauthorized  access. 

30.  Master  panel  keys  are  maintained  by  a  department  independent  of  the  keno 
function. 

31.  Someone  independent  of  the  keno  department  is  required  to  accompany  such 
keys  to  the  keno  area  and  observe  repairs,  etc.,  each  time  the  master  panel  is 
accessed. 

32.  Microfilm  machine  keys  are  maintained  by  personnel  who  are  independent  of 
the  keno  writer  function. 

33.  Someone  independent  of  the  keno  writer  function  (e.g.,  a  keno  supervisor  who 
doesn't  write  or  someone  independent  of  keno)  is  required  to  observe  each  time 
the  microfilm  machine  is  accessed  by  keno  personnel. 

34.  Keno  equipment  discussed  above  is  always  locked  when  not  being  accessed. 

35.  All  electrical  connections  are  wired  in  such  a  marmer  so  as  to  prevent  tamper- 
ing. 

36.  Duphcate  keys  to  the  above  areas  are  maintained  independently  of  the  keno 
department. 

KENO  AUDIT 

Note  I .       Audit  procedures  may  be  performed  up  to  one  month  following  the  transac- 
tion. 

Note  2 .      The  keno  audit  function  is  independent  of  the  keno  shift  being  audited  for  the 
next  two  requirements. 

37.  Keno  audit  personnel  foot  v^ite  (either  inside  ticket  or  restricted  copy)  and 
payouts  (customer  copy)  to  arrive  at  an  audited  win/loss  by  shift. 

38.  Keno  audit  personnel  obtain  an  audited  win/loss  for  each  bank  (i.e.,  individual 
writer  or  community  bank). 

Note:         The  keno  audit  function  is  independent  of  the  keno  department  for  the  next 
five  requirements. 

39.  The  keno  receipts  (net  cash  proceeds)  are  compared  v^th  the  audited  wdn/loss 
by  keno  audit  personnel. 

40.  Major  cash  variances  (i.e.,  overages  or  shortages  Ln  excess  of  $25.00)  noted  in 
the  preceding  comparison  are  investigated  on  a  timely  basis. 
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41.  On  a  sample  basis  (for  at  least  one  race  per  shift  or  ten  races  per  week)  keno 
audit  personnel  perform  the  following,  where  applicable: 

Note:  The  majority  of  the  races  in  the  sample  selected  must  contain  payouts  in 
excess  of  $100.00  but  less  than  the  amount  established  for  the  independent  verifica- 
tion required  by  Standard  No.  22. 

a.  Regrade  winning  tickets  utilizing  the  payout  schedule  and  draw  tickets  and 
compare  winning  tickets  (inside  and  outside)  to  restricted  copies  (locked 
box  copy;  developed  microfilm,  videotape,  etc.)  for  100%  of  all  winning  tickets 
of  $100.00  or  greater  and  25%  of  all  winning  tickets  under  $100  for  those 
races  selected. 

b.  Either  review  sequential  numbering  on  inside  tickets  (microfilm  and  video- 
tape systems)  to  ensure  that  tickets  have  not  been  destroyed  to  alter  the 
amount  of  write,  or  computer  write  from  developed  film  and  compare  to 
write  computed  from  inside  tickets. 

c.  Review  restricted  copies  for  blank  tickets  and  proper  voiding  of  voids. 

42.  In  addition  to  the  above  audit  procedures,  when  a  keno  game  is  operated  by 
one  person: 

a.  At  least  25%  of  all  other  winning  tickets  are  regraded, 

b.  At  least  10%  of  all  tickets  are  traced  to  the  restricted  copy. 

c.  Film  of  rabbit  ears  is  randomly  compared  to  draw  tickets  for  at  least  25%  of 
the  races. 

43.  Draw  tickets  are  compared  to  "rabbit  ears"  film  for  at  least  five  races  per  week 
with  payouts  which  do  not  require  draw  ticket  verification  independent  of  the 
keno  department.  (The  draw  information  can  be  compared  to  the  rabbit  ears  at 
the  time  the  balls  are  drawn  provided  it  is  done  without  the  knowledge  of  keno 
personnel  and  it  is  subsequently  compared  to  the  keno  draw  ticket.) 

44.  Documentation  (e.g.,  logs,  checklists,  etc.)  is  maintained  evidencing  the  perfor- 
mance of  all  keno  audit  procedures. 

45.  Non-keno  management  reviews  keno  audit  exceptions,  performs  investigations 
into  unresolved  exceptions  and  documents  results. 

MISCELLANEOUS 

46.  Copies  of  all  keno  tickets  and  the  film  of  the  rabbit  ears  are  maintained  for  at 
least  7  days. 

47.  All  copies  of  winning  keno  tickets  of  $1,500  or  more  are  maintained  for  inspec- 
tion. This  includes  restricted  copies  (microfilm,  videotape,  etc.). 

Note:  The  restricted  copy  may  be  maintained  in  the  form  of  a  copy  made  from  the 
microfilm,  videotape,  etc. 
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MULTI-RACE 

48.  Procedures  are  established  to  notify  keno  personnel  immediately  of  large  multi- 
race  winners  to  ensure  compliance  with  Standard  No.  22. 

49.  Controls  exist  to  ensure  that  keno  personnel  are  aware  of  multi-race  tickets  still 
in  process  at  the  end  of  a  shift. 
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MAINTENANCE 

1.  There  is  effective  maintenance  planned  to  service  keno  equipment,  including 
computer  program  updates,  hardware  servicing,  and  keno  ball  selection  equip- 
ment (e.g.,  service  contract  with  lessor). 

2.  Keno  equipment  maintenance  (excluding  keno  balls)  is  independent  of  the  keno 
function. 

3.  Keno  maintenance  reports  irregularities  to  management  personnel  independent 
of  keno. 

GAME  PLAY  STANDARD 

4.  The  computerized  customer  ticket  includes  the  date,  game  number,  condition- 
ing, ticket  sequence  number  and  the  station  number. 

Note:         The  ticket  will  indicate  that  it  is  multi-race  (if  applicable). 

5.  Concurrently  with  the  generation  of  the  ticket  the  information  on  the  ticket  is 
recorded  on  a  restricted  transaction  log. 

Note:         The  restricted  copy  may  be  retained  on  computer  storage  media,  but  in  any 
case,  access  by  keno  personnel  is  precluded. 

6.  When  it  is  necessary  to  void  a  ticket,  the  void  information  is  input  in  the  com- 
puter and  the  computer  documents  the  appropriate  information  pertaining  to 
the  voided  wager  (i.e.,  void  slip  is  issued  or  equivalent  documentation  is  gener- 
ated). 

7.  Controls  exist  to  prevent  the  writing  and  voiding  of  tickets  after  a  race  has  been 
closed  and  after  the  number  selection  process  for  that  race  has  begun. 

8.  The  controls  in  effect  for  tickets  prepared  in  outstations  (if  applicable)  are  iden- 
tical to  those  in  effect  for  the  primary  keno  game. 

NUMBER  SELECTION:  RABBIT  EAR  SYSTEM 

9.  A  camera  is  utilized  to  film  the  following  both  prior  to,  and  subsequent  to,  the 
calling  of  a  game: 

a.  Empty  rabbit  ears 

b.  Date  and  time 

c.  Game  number 

d.  Full  rabbit  ears 
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10.  The  picture  of  the  rabbit  ears  on  the  camera  provides  a  legible  identification  of 
the  numbers  on  the  balls  drawn. 

11.  Keno  personnel  immediately  input  the  selected  numbers  in  the  computer  and 
the  computer  documents  the  date,  game  number,  the  time  the  game  was  closed 
and  the  numbers  drawn. 

12.  Procedures  are  in  effect  which  prevent  unauthorized  access  to  keno  balls  in 
play. 

13.  Back-up  keno  ball  inventories  are  secured  in  a  maimer  to  prevent  unauthorized 

access. 

14.  Effective  procedures  are  established  for  inspecting  new  keno  balls  put  into  play 
as  well  as  for  those  in  use. 

NUMBER  SELECTION:  RANDOM  NUMBER  GENERATOR 

15.  The  random  number  generator  is  linked  to  the  computer  system  and  directly 
relays  the  numbers  selected  into  the  computer  for  preparation  of  a  draw  ticket 
without  manual  input. 

Note:         The  random  number  generator  must  have  received  Tribe  approval  as  a  gam- 
ing device. 

WINNING  TICKET  VERIFICATION  AND  PAYMENT 

16.  The  sequence  number  of  tickets  presented  for  payment  is  input  into  the  com- 
puter, and  the  payment  amount  generated  by  the  computer  is  given  to  the  pa- 
tron. 

17.  Procedures  are  established  to  preclude  payment  on  tickets  previously  presented 
for  payment,  unclaimed  winning  tickets  (sleepers)  after  a  specified  period  of 
time,  voided  tickets,  and  tickets  which  have  not  been  issued  yet. 

18.  All  payouts  are  supported  by  the  customer  (computer-generated)  copy  of  the 
winning  ticket  (payout  amount  is  indicated  on  the  customer  ticket  or  a  pay- 
ment slip  is  issued.) 

19.  A  manual  report  is  produced  and  maintained  documenting  any  payments  made 
on  tickets  which  are  not  authorized  by  the  computer. 

20.  Winning  tickets  over  a  specified  dollar  amount  (not  to  exceed  $10,000  for  loca- 
tions with  more  than  $5,000,000  annual  keno  write  and  $3,000  for  all  other  loca- 
tions) also  require  the  following: 

a.   Approval  of  management  personnel  independent  of  the  keno  department 
evidenced  by  their  signature. 
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b.  Retention  of  the  tape  for  seven  days  in  order  to  verify  the  legitimacy  of  the 
draw^  and  the  accuracy  of  the  draw  ticket. 

Note:         If  necessary,  film  may  be  developed  as  soon  as  possible  after  payout. 

c.  Comparison  of  the  wanning  customer  copy  to  the  computer  reports. 

d.  Regrading  of  the  customer  copy  using  the  payout  schedule  and  draw  infor- 
mation. 

e.  Documentation  of  the  performance  of  all  of  the  above  on  a  ball  check  (or 
proof  of  win)  form.  Alternatively,  if  the  computer  adequately  records  the 
above,  the  resulting  documentation  may  be  substituted. 

21.  When  the  keno  game  is  operated  by  one  person,  all  winning  tickets  in  excess  of 
an  amount  to  be  determined  by  management  (not  to  exceed  $1,500.00)  must  be 
reviewed  and  authorized  by  someone  independent  of  the  keno  department. 

CHECK  OUT  STANDARDS 

22.  A  cash  summary  report  (count  sheet)  is  prepared  for  each  shift  which  includes: 

a.  Computation  of  cash  proceeds  for  the  shift  by  bank  (i.e.,  commuiuty  bank  or 
individual  writer  banks,  whichever  is  appUcable). 

b.  The  signature  of  at  least  two  employees  who  have  verified  the  cash  pro- 
ceeds recorded  in  the  above  computation. 

STATISTICS 

23.  Records  are  maintained  which  include  win  and  write  by  either  individual  writer 
for  each  shift  or  for  each  race  during  the  shift. 

24.  Records  are  maintained  which  include  win,  write,  and  win-to-write  hold  per- 
centage for: 

a.  Each  shift 

b.  Each  day 

c.  Month-to-date 

d.  Year-to-date 

25.  Non-keno  management  reviews  keno  statistical  date  at  least  on  a  monthly  basis 
and  investigates  any  large  or  unusual  statistical  variances. 

26.  Such  investigations  are  documented  and  maintained. 
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SYSTEM  SECURITY  STANDARDS 

27.  Access  to  the  computer -system  is  adequately  restricted  (i.e.,  passwords  are 
changed  at  least  quarterly,  access  to  computer  hardware  is  physically  restricted, 
etc.). 

28.  Keys  to  sensitive  computer  hardware  in  the  keno  area  are  maintained  by  a  de- 
partment independent  of  the  keno  function. 

29.  Someone  independent  of  the  keno  department  is  required  to  accompany  such 
keys  to  the  keno  area  and  observe  changes  or  repairs  each  time  the  sensitive 
areas  are  accessed. 

30.  Duphcate  keys  to  the  above  areas  are  maintained  by  someone  who  is  indepen- 
dent of  keno  department. 

DOCUMENTATION 

31.  Adequate  documentation  of  all  pertinent  keno  information  is  generated  by  the 
computer  system. 

32.  This  documentation  is  restricted  to  authorized  personnel. 

33.  The  documentation  is  to  include,  at  a  minimum: 

a.  Ticket  information  (mirror  image). 

b.  Payout  information 

c.  Race  information  (number,  ball  draw,  time,  etc.) 

d.  System  exception  information,  including: 

1.  Voids 

2.  Late  pays 

3.  Appropriate  system  parameter  information  (i.e.,  changes  in  pay  tables, 
ball  draws,  payouts  over  a  predetermined  amount,  etc.) 

e.  Personnel  access  listing  which  includes  at  a  minimum: 

1.  Employee  name 

2.  Employee  identification  number 

3.  Listing  of  functions  employee  can  perform  or  equivalent  means  of  iden- 
tifying same. 

KENO  AUDIT 

34.  The  keno  audit  function  is  independent  of  the  keno  department. 

35.  For  at  least  one  shift  every  other  month  keno  audit  performs  the  following: 
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a.  Foot  the  write  on  the  restricted  copy  of  keno  transaction  report  and  compare 
the  total  to  the  total  as  documented  by  the  computer. 

b.  Foot  the  customer  copy  of  the  payouts  and  trace  the  total  to  the  payout  re- 
port. 

c.  Regrade  at  least  1%  of  the  winning  tickets  using  the  payout  schedule  and 
draw  ticket.  (This  procedure  can  be  reduced  if  an  adequate  alternative  soft- 
ware analysis  is  performed  to  the  satisfaction  of  the  Audit  Division). 

36.  Keno  audit  also  performs  the  following: 

a.  On  a  sample  basis  (a  minimum  of  five  races  per  week)  compare  the  film  of 
the  rabbit  ears  to  the  draw  ticket  (or  equivalent  document)  and  computer 
transaction  summary. 

Note:  If  a  random  number  generator  is  used,  then  at  least  weekly  the  number  gen- 
erator report  is  reviewed  for  potential  numerical  patterns. 

b.  Compare  net  cash  proceeds  to  the  audited  win/loss  by  shift  and  investigate 
any  large  cash  overages  or  shortages  (i.e.,  in  excess  of  $25.00). 

c.  Review  and  regrade  all  winning  tickets  greater  than  or  equal  to  $1,500,  in- 
cluding all  forms  which  document  that  the  proper  authorizations  and  veri- 
fications were  obtained  and  performed. 

d.  Review  the  documentation  for  payout  adjustments  made  outside  the  com- 
puter and  investigate  large  and  frequent  payments. 

e.  Review  all  other  pertinent  documentation,  as  applicable  (i.e.,  system  excep- 
tion information,  etc.). 

37.  When  the  keno  game  is  operated  by  one  person: 

a.  All  winning  tickets  in  excess  of  $100  and  at  least  5%  of  all  other  winning 
tickets  (inside  and  customer  copies)  are  regraded  and  traced  to  the  com- 
puter payout  report. 

b.  Film  of  rabbit  ears  is  randomly  compared  to  computer  draw  tickets  for  at 
least  10%  of  the  races  during  the  shift  (not  applicable  for  a  random  number 
generator). 

c.  Keno  audit  personnel  review  wanning  tickets  for  proper  authorization  pur- 
suant to  Standard  #  21. 

38.  In  the  event  any  person  performs  the  writer  and  deskman  functions  on  the  same 
shift,  the  procedures  described  in  Standard  37  (a)  and  37  (b)  (using  the  sample 
sized  indicated)  are  performed  on  tickets  written  by  that  person. 

39.  Documentation  (i.e.,  a  log,  checklist,  etc.)  is  maintained  evidencing  the  perfor- 
mance of  all  keno  audit  procedures. 
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40.  Non-keno  management  reviews  keno  audit  exceptions,  and  performs  and  docu- 
ments investigations  into  unresolved  exceptions. 

MISCELLANEOUS 

41.  Copies  of  all  keno  tickets,  computer  storage  media,  and  the  film  of  rabbit  ears 
are  maintained  for  at  least  seven  days. 

42.  All  copies  of  winning  keno  tickets  of  $1,500  or  more  are  maintained  for  inspec- 
tion. This  includes  restricted  copies. 

MULTI-RACE 

43.  Procedures  are  established  to  notify  keno  personnel  immediately  of  large  multi- 
race  winners  to  ensure  compliance  with  Standard  #  20. 

44.  Controls  exist  to  ensure  that  keno  personnel  are  aware  of  multi-race  tickets  still 
in  process  at  the  end  of  a  shift. 
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SYSTEM  SECURITY  STANDARDS 

1.  Access  to  the  computer  system  is  adequately  restricted  (e.g.,  passwords  are 
changed  at  least  quarterly,  access  to  computer  hardware  is  physically  restricted, 
etc.). 

2.  Procedures  have  been  developed  for  use  in  case  of  hardware  failure,  power 
failure,  fire,  etc. 

BETTING  TICKET  AND  EQUIPMENT  STANDARDS 

3.  All  race  and  sports  book  wagers  must  be  transacted  through  the  computer  sys- 
tem. In  case  of  computer  failure,  tickets  may  be  written  up  to  24  hours  after  the 
failure.  In  those  instances  where  system  failure  has  occurred  and  tickets  are 
manually  written,  a  log  will  be  maintained  which  includes: 

a.  Date  and  time  of  system  failure. 

b.  Reason  for  failure. 

c.  Date  and  time  system  restored. 

4.  All  manually  written  and/or  paid  tickets  are  entered  into  the  computer  system 
as  soon  as  possible  to  verify  the  accuracy  of  the  write  and  the  payout  (this  does 
not  apply  to  purged,  unpaid  winning  tickets).  All  manually-paid  tickets  must 
be  regraded  as  part  of  the  end-of-day  audit  process  should  the  computer  sys- 
tem be  inoperative. 

5.  The  time  generated  by  the  computer  during  ticket  writing  is  tested  each  day  by 
a  supervisor  independent  of  the  ticket  writing  and  cashiering  function  (this 
person  may  also  be  independent  of  the  book). 

6.  The  test,  and  any  adjustments  necessary  due  to  discrepancies,  is  documented  in 
a  log  (or  in  another  equivalent  manner)  which  includes  the  station  number, 
date,  time  of  test,  time  per  computer,  name  or  signature  of  the  employee  per- 
forming test,  and  any  other  relevant  information. 

7.  All  date,  time  and  numerical  sequence  stamping  machines  used  by  the  book 
(for  parlay  cards,  voiding  cards/tickets,  and  payouts)  are  directly  and  perma- 
nently wired  to  the  electrical  supply  system  (or  in  another  approved  manner). 

8.  Only  maintenance,  engineering  or  security  employees /personnel  have  access 
to  fuses  or  fuse-like  devices  used  in  connection  with  the  machines. 

9.  At  least  once  during  each  eight  hours  of  operation  each  book  examines  and 
tests  the  stamping  machines  to  ensure  their  date  and  time  accuracy  to  the  near- 
est minute. 
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10.  The  above  test  is  performed  by  someone  independent  of  the  ticket  writing  func- 
tion. For  books  with  gaming  faciUty  operations  the  above  test  is  performed  at 
least  weekly  by  someone  totally  independent  of  the  book. 

11.  The  test,  and  any  adjustments  necessary  due  to  discrepancies,  is  documented  in 
a  log  (or  in  another  equivalent  manner)  which  includes  the  station  number, 
date,  time  of  test,  time  on  machine,  name  or  signature  of  employee  performing 
the  test,  and  any  other  relevant  information. 

12.  Keys  (originals  and  all  duplicates)  to  the  date,  time  and  numerical  sequence 
stamping  devices  are  maintained  and  used  by  a  departnnent  or  personnel  who 
are  independent  of  the  ticket  writing  and  cashiering  functions. 

WAGERING  STANDARDS 

13.  Whenever  a  betting  station  is  opened  for  wagering  or  turned  over  to  a  new 
wTiter,  the  betting  ticket  writer  signs  on  and  the  computer  documents  the  writer's 
identity,  the  date  and  time,  and  the  fact  that  the  station  was  opened  on  either 
the  unused  ticket  that  is  first  in  sequence  or  in  a  separate  report. 

14.  Whenever  the  betting  station  is  closed  or  the  writer  is  replaced,  the  writer  signs 
off  and  the  computer  documents  the  date  and  time,  and  the  fact  that  the  station 
was  closed  out  on  either  the  unused  ticket  that  is  next  in  sequence  after  the  last 
ticket  written  or  in  a  separate  report. 

15.  Upon  accepting  a  wager  a  betting  ticket  is  created  which  consists  of  at  least 
three  parts: 

a.  An  original  which  is  transacted  and  issued  through  a  printer  and  given  to 
the  patron. 

b.  A  copy  which  is  recorded  concurrently  wdth  the  generation  of  the  original 
ticket  either  on  paper  or  other  storage  media  (e.g.,  tape  or  diskette). 

c.  An  internally  recorded  copy  to  which  access  by  book  employees  is  adequately 
restricted. 

16.  If  a  book  voids  a  betting  ticket  then: 

a.  The  word  "void"  is  immediately  written/stamped  and  the  date  and  time  at 
which  the  ticket  was  voided  is  stamped  on  the  original. 

b.  A  key  employee  and  one  other  person  signs  the  ticket  at  the  time  of  voiding. 

17.  The  computer  system  shall  adequately  document  supervisory  approval  for  ap- 
propriate transactions,  as  applicable. 

WAGERING  CUTOFF 

18.  A  sporting  event  wager  is  not  accepted  after  the  start  of  the  event  unless  "in 
progress"  or  a  similar  notation  is  written  on  the  original  and  each  copy  of  the 
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betting  ticket  and  unless  a  key  employee  other  than  the  ticket  writer  initials  the 
original  and  each  copy  of  the  ticket. 

19.  A  race  wager  is  not  accepted  after  the  occurrence^f  post  time  or  the  off  bell,  as 
defined  by  industry  standards. 

20.  The  cutoff  time  for  event  wagering  will  be  set  up  or  established  in  the  computer 
in  accordance  with  industry  standards. 

21.  The  computer  either  is  incapable  of  transacting/accepting  a  wager  subsequent 
to  the  above  cutoff  times  or  produces  a  report  which  specifically  identifies  such 
wagers. 

22.  The  computer  either  is  incapable  of  voiding  a  ticket  subsequent  to  the  cutoff 
time  or  produces  a  report  which  specifically  identifies  such  voided  tickets. 

23.  The  computer  is  incapable  of  establishing  or  changing  a  cutoff /starting  time  to 
a  time  that  is  earlier  than  the  current  time  of  day. 

24.  Tickets  will  not  be  v^rritten  or  voided  after  the  outcome  of  an  event  is  known. 

PAYOUT  STANDARDS 

25.  Prior  to  patrons  receiving  payouts  on  winning  tickets,  results  are  input  into  the 
computer's  administrative  terminal  for  computerized  grading  of  all  wagers. 

26.  Prior  to  making  payment  on  a  ticket  or  crediting  the  winnings  to  the  patron's 
account  the  cashier  inputs  the  ticket  sequence  number  into  the  cashier's  termi- 
nal. 

Note:         Alternatively,  the  computer  system  may  automatically  update  the  patron's 
account  ivhen  the  event  results  are  posted. 

27.  Upon  computer  authorization  of  payment  the  patron  is  paid,  the  patron's  copy 
is  marked  "paid,"  noted  with  the  amount  of  payment,  and  date  stamped. 

28.  For  all  payouts  which  are  made  without  computer  authorization,  documenta- 
tion supporting  and  explaining  such  payouts  is  maintained. 

29.  The  computer  is  incapable  of  authorizing  payment  on  a  ticket  which  has  been 
previously  paid,  a  voided  ticket,  a  losing  ticket,  or  an  unissued  ticket. 

30.  For  net  winnings  greater  than  $10,000  (i.e.,  payout  less  initial  wager)  within  72 
hours  following  the  payment  of  a  winning  ticket,  an  employee  independent  of 
the  ticket  verification  confirms  the  integrity  of  the  patron's  copy  by  comparing 
it  to,  regrading,  and  initialing  the  transaction  on  the  computer  sales /transac- 
tion report  and  initialing  the  patron's  copy. 

31.  If  a  progressive  pool  is  used  for  wagers: 

a.   Adequate  documentation  is  retained  regarding  the  rules,  increment  proce- 
dures and  any  reductions  in  the  progressive  amounts. 
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b.  The  progressive  amount  is  displayed  in  the  book. 

c.  The  progressive  liability  is  recorded  on  a  daily  basis. 

d.  Audit  personnel  recalculate  the  progressive  increment  on  a  sample  basis,  at 
least  once  a  week. 

CHECKOUT  STANDARDS 

32.  For  each  writer  and  cashier  station: 

a.  The  system  indicates  the  amount  of  cash  that  should  be  in  a  given  drawer. 

b.  Writers  and  cashiers  are  not  permitted  access  to  this  information  without 
supervisory  approval. 

33.  For  each  writer  station  a  summary  report  is  completed  at  the  conclusion  of  each 
shift  including: 

a.  Computation  of  net  cash  proceeds  for  the  shift. 

b.  Signatures  of  two  employees  who  have  verified  the  cash  farned  in  for  the 
shift. 

34.  For  each  cashier  station  a  summary  report  is  completed  at  the  conclusion  of 
each  shift  including: 

a.  Computation  of  cash  turned  in  for  the  shift. 

b.  Signatures  of  two  employees  who  have  verified  the  cash  turned  in  for  the 
shift. 

EMPLOYEE  SEGREGATION 

35.  Employees  who  write  or  cash  tickets  do  not  perform  administrative  or  supervi- 
sory functions.  (Administrative  functions  included  setting  up  events,  changing 
event  data,  and  inputting  results  at  any  time.  Supervisory  functions  include 
approving  void  tickets,  large  wagers  and  access  to  cash  information  in  the  com- 
puter.) 

36.  Race  and  sports  book  employees  are  prohibited  from  wagering  on  race /sports 
events  while  on  duty,  including  during  break  periods. 

COMPUTER  REPORTS 

37.  At  least  the  following  types  of  reports  are  maintained  (if  applicable): 

a.  Write  transaction  report. 

b.  Payout  transaction  report. 

c.  Telephone  transaction  report. 

d.  Credit  transaction  report. 
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e.  Results  report. 

f.  Futures  report. 

g.  Unpaid  winners  report. 

h.  Exception  report  (e.g.,  past-post  voids,  past-post  write,  voids,  odds  changes). 
i.    Daily  recap  report. 
j.    Personnel  access  listing. 
38.  The  reports  contain  at  least  the  following  information: 

a.  Write,  payout,  telephone  and  credit  transaction  reports  (daily): 

1.  Ticket  number. 

2.  Da  te  /  time  wri  tten  /  paid . 

3.  Type/amount  of  wager. 

4.  Animal/ team  identification. 

5.  Amount  of  payout. 

6.  Telephone  identification 

7.  Total  by  telephone  account,  writer /cashier  and  day. 

b.  Futures  report  (daily  or  when  applicable): 

1.  Ticket  number. 

2.  Date/time  written. 

3.  Amount  of  wager. 

4.  Future  wagers  for  the  day  by  total  and  broken  out  by  dates  of  events. 

5.  Summary  of  future  wagers  by  dates  of  events  and  in  total  at  the  time  of 
revenue  recognition. 

c.  Unpaid  winners  report  (daily): 

1.  Ticket  number. 

2.  Date/ time  written. 

3.  Amount  of  wager/payout. 

4.  Totals. 

d.  Exception  report  (daily): 

1.  Ticket  number. 

2.  Date/ time  written. 
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3.  Type/amount  of  wager. 

4.  Exception. 

5.  Time  of  exception. 

6.  Summary  of  exception  (list  sorted  by  exception  type). 

e.  Results  report  (daily): 

1.  Date  and  time  of  event  per  the  cutoff  time  input  to  the  computer. 

2.  Team  names  and  team  and  animal  number. 

3.  Event  results  and  any  other  relevant  payoff  date. 

f.  Daily  recap  report: 

1,  Date. 

2.  Total 

a.  Cash  write  for  the  day. 

b.  Futures  written  for  the  day. 

c.  Futures  brought  back  into  revenue  (today's  events). 

d.  Accrual  write- 

(a)  less  (b)  plus  (c). 

e.  Cash  paid  out  on  prior  day's  events. 

f.  Cash  paid  out  on  today's  events. 

g.  Cash  payouts  for  the  day. 
h.   Unpaid  tickets  for  the  day. 
i.    Accrual  payouts- 

(f)  plus  (h). 
j.    Unpaid  winners  brought  back  into  revenue. 
k.  Taxable  revenue- 

(d)  less  (g)  or  (a)  less  (g). 
1.    Book  (accounting)  revenue- 

(d)  less  (i)  plus  (j). 

g.  Personnel  access  listing: 

1.  Name. 

2.  Employee  identification  number. 

Confidential  Information  for  NIGA  l^embers  Only 


200 


Gaming  Standards-Race  &  Sportsbook  (Computerized)  56 

3.   Listing  of  functions  employee  can  perform  or  equivalent  means  of  iden- 
tifying same. 

ACCOUNTING  AND  AUDIT  FUNCTIONS 

39.  The  race  and  sports  book  accounting  and  audit  procedure  are  performed  by 
personnel  who  are  independent  of  the  transactions  being  audited/accounted 
for. 

ACCOUNTING  STANDARDS 

Note:  An  adequate  softzoare  analysis  may  result  in  reducing  the  following  two 
requirements. 

40.  For  a  minimum  of  two  writer  stations  per  shift  per  month  (rotated  among  writ- 
ers and  between  race  and  sports)  accounting  personnel: 

a.  Foot  the  sequentially  connected  copy  of  written  tickets  and  trace  the  totals 
to  those  produced  by  the  system. 

b.  Review  the  connected  copies  for  sequential  numbering  and  document  fol- 
low-up on  missing  numbers  or  blank  tickets. 

41.  Accounting  personnel  foot  the  customer  copy  of  paid  tickets  for  a  minimum  of 
one  cashier  station  per  month  and  trace  the  totals  to  those  produced  by  the 
system. 

42.  The  write  and  payouts  are  compared  to  the  cash  proceeds /disbursements  with 
a  documented  investigation  being  performed  on  all  large  variances  (i.e.,  overages 
or  shortages  greater  than  $100.00  per  writer/cashier). 

AUDITING  STANDARDS 

43.  For  all  winning  and  voided  sports  book  tickets  and  parlay  card  tickets  in  excess 
of  $10,000,  for  all  winning  and  voided  race  book  tickets  in  excess  of  $1,000,  and 
for  a  random  sample  of  .2%  (two  tenths  of  one  percent)  of  all  other  winning  race 
book  and  sports  book  tickets: 

a.  The  tickets  are  recalculated  and  regraded  using  the  computer  record  of  event 
results. 

b.  The  date  and  starting  time  of  the  event/race  per  the  results  report  are  com- 
pared to  the  date  and  time  stamp  on  the  ticket  and  in  the  computer  sales/ 
transaction  report. 

c.  The  terms  of  the  wager  (e.g.,  point  spreads,  money-lines,  etc.)  per  the  com- 
puter sales /transaction  report  or  per  the  results  report  (if  that  summary  lists 
all  point  spreads  and  money  lines  at  which  wagers  were  written  or  if  an 
equivalent  report  satisfying  this  requirement  is  produced)  are  reviewed  and 
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compared  to  an  independent  source  for  extravagant  or  questionable  activ- 
ity- 

44.  For  all  voided  tickets: 

a.  The  computer  reports  which  display  voided  ticket  information  are  exam- 
ined to  verify  that  tickets  were  properly  voided  prior  to  the  cutoff  time  for 
event  wagering. 

b.  The  voided  tickets  are  examined  for  the  word  "void"  and  proper  signatures. 

45.  The  book's  computerized  summary  of  events /results  report  is  traced  to  an  in- 
dependent source  for  5%  of  all  sporting  events  and  5%  of  all  races  to  verify  the 
accuracy  of  starting  times  (if  available  from  an  independent  source)  and  final 
results. 

46.  Exception  reports  are  reviewed  on  daily  basis  for  propriety  of  transactions  and 
unusual  occurrences. 

47.  Any  investigation  performed  regarding  the  exception  reports  is  docimiented. 

48.  At  least  one  day  per  calendar  quarter,  the  computer-generated  reports  are  re- 
viewed for  proper  handling  of  future  wager,  unpaid  winners  and  telephone 
accounts. 

STATISTICS 

49.  Reports  are  maintained  for  each  month  and  year-to-date  which  indicate  the 
total  amount  of  wagers  accepted,  total  amount  paid  out  on  winning  wagers,  the 
net  amount  won  by  the  book,  and  the  v^n-to-write  percentage  for: 

a.  Each  sport  (e.g.,  baseball,  basketball,  football,  hockey,  golf,  boxing,  etc.)  as 
required  by  industry  standards. 

b.  Sports  parlay  cards. 

c.  Horse /dog  racing. 

50.  This  information  is  presented  to  and  reviewed  by  management  independent  of 
the  race  and  sports  book  on  at  least  a  monthly  basis. 

51.  The  above  referenced  management  investigates  any  unusual  statistical  fluctua- 
tions with  race  and  sports  book  persortnel.  This  review  will  be  performed  by 
comparing  the  current  period  statistics  for  each  type  of  event  with  those  of  ap- 
plicable prior  periods. 

52.  The  results  of  such  investigations  are  documented  in  veiling  and  made  avail- 
able for  inspection. 
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TELEPHONE  WAGERING  (IF  APPLICABLE) 

53.  Procedures  are  established  to  ensure  the  proper  identity  of  patrons  making 
wagers  over  the  telephone  (e.g.,  account  numbers  or  codes)  to  verify  that  the 
patron  is  calling  from  within  the  authorized  gaming  jurisdiction. 

54.  Prior  to  accepting  a  wager  over  the  phone  the  bettor  appears  at  the  book  and 
has  evidence  of  his  identity  and  residence  verified  by  a  book  employee. 

55.  At  the  time  of  establishing  the  account  the  employee  records  the  patron  infor- 
mation required  by  industry  standards  and  prepares  a  statement  supporting 
the  verification  of  the  information  with  his  signature  and  a  key  employee  signa- 
ture. 

56.  For  each  account  a  detailed  record  is  maintained  to  document  each  wagering 
transaction  and  all  deposits/withdrawals  for  that  account. 

CREDIT  WAGERING  (IF  APPLICABLE) 

57.  An  account  is  not  established  until  a  documented  credit  check  has  been  per- 
formed on  the  patron. 

58.  All  credit  limits  in  excess  of  a  specified  amount  (not  to  exceed  $20,000)  are  ap- 
proved in  advance  by  management  independent  of  the  book,  if  possible,  or  at  a 
minimum  by  an  individual  at  the  level  of  book  manager. 

59.  The  record  of  each  account  includes  the  patron's  name  and  address,  each  exten- 
sion of  credit,  payment  on  credit,  and  current  balance. 

60.  A  master  listing  of  all  credit  accounts  is  prepared  and  reconciled  to  the  indi- 
vidual account  balances  at  least  monthly. 

61.  At  specific  intervals  (to  be  determined  by  management)  and  upon  failure  of  the 
patron  to  make  payment  within  a  reasonable  time  (to  be  determined  by  man- 
agement) the  garrung  facility  pursues  collection  of  the  patron's  debt. 
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SUPERVISION 

1.  Supervision  is  provided  at  all  times  the  card  room  is  in  operation  by  personnel 
with  authority  equal  to  or  greater  than  those  being  supervised. 

2.  Transfers  between  table  banks  and  the  main  card  room  bank  (or  gaming  facili- 
ties cage,  if  main  card  room  bank  is  not  used)  are  authorized  by  a  supervisor 
and  evidenced  by  the  use  of  a  lammer.  (A  lammer  is  not  required  if  the  ex- 
change of  chips,  tokens,  and/or  currency  takes  place  at  the  table. 

3.  Transfers  from  the  main  card  room  bank  (or  gaming  facilities  cage,  if  a  main 
card  room  is  not  used)  to  the  table  banks  are  verified  by  the  card  room  dealer 
and  the  runner. 

4.  If  applicable,  transfers  between  the  main  card  room  bank  and  the  gaming  facili- 
ties' cage  are  properly  authorized  and  documented. 

DROP  AND  COUNT  STANDARDS 

5.  The  procedures  for  the  collection  of  card  games  drop  boxes  and  the  count  of  the 
contents  thereof  comply  with  the  internal  control  standards  applicable  to  the 
pit  drop  boxes. 

ACCESS  TO  PLAYING  CARDS 

6.  Playing  cards,  both  used  and  unused,  are  maintained  in  a  secure  location  to 
prevent  unauthorized  access  and  reduce  the  possibility  of  tampering. 

RECONCILIATION  OF  BANKS 

7.  The  amount  of  the  main  card  room  bank  is  counted,  recorded  and  reconciled  on 
at  least  a  per  shift  basis. 

8.  At  least  once  per  table  shift  the  table  banks  are  counted  by  a  dealer  (or  other 
individual  if  the  table  is  closed)  and  supervisor  and  attested  to  by  signature  on 
the  check-out  form.  The  count  is  recorded  and  reconciled  on  at  least  a  per  shift 
basis. 

Note:         Closed  tables  must  be  counted  at  least  once  every  24  hours. 

SHILL  STANDARDS 

9.  Issuance  of  shill  funds  have  the  written  approval  of  the  supervisor. 

10.  Shill  returns  are  recorded  and  verified  on  the  shill  sign-out  form. 

11.  The  replenishment  of  shill  funds  is  documented. 
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PULL  TABS 

1.  Access  to  Pull  Tabs  is  restricted  to  authorized  persons 

2.  Transfers  of  Pull  Tabs  from  storage  to  the  sale  location  must  be  secured  and 
independently  controlled. 

3.  All  funds  used  to  operate  the  Pull  Tabs  department  are  recorded  on  an  account- 
ability form. 

STATISTICAL  REPORTS 

4.  Records  are  maintained  which  include  win,  write(sales)  and  a  win  to  write  hold 
percentage  for: 

a.  Each  shift 

b.  Each  day 

c.  Month-to-date 

d.  Year-to-date 

5.  Non  Pull  Tab  management  reviews  statistical  information  at  least  on  a  monthly 
basis  and  investigates  any  large  or  unusual  statistical  fluctuations.  These  inves- 
tigations must  be  documented  and  maintained  for  inspection. 

6.  Each  month,  the  actual  hold  percentage  is  compared  to  the  theoretical  hold  per- 
centage. Any  significant  variations  are  investigated. 

WINNING  VERIFICATION  AND  PAYOUT 

7.  Payouts  in  excess  of  a  dollar  amount  determined  by  the  Tribe  are  verified  by  at 
least  two  employees. 

8.  Total  payout  is  computed  and  recorded  by  shift. 

9.  The  winning  Pull  Tabs  are  voided  so  that  they  cannot  be  presented  for  payment 
again. 

AUDIT  PROCEDURES 

10.  A  department  independent  of  the  Pull  Tab  department  verifies  the  amount  of 
winning  Pull  Tabs  redeemed  each  day. 

INVENTORY 

11.  Pull  Tab  inventory  is  controlled,  so  as  to  assure  the  integrity  of  the  Pull  Tabs. 
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CAGE  &  CREDIT 

Note  2;  The  following  standards  represent  minimum  acceptable  credit  procedures. 
Industry  standard  shall  be  followed  and  shall  also  be  met  if  credit  instruments  are 
not  to  be  included  in  gross  gaming  revenue. 

Note  2:  The  Tribe  authorized  computer  applications,  alternate  documentation  and/ 
or  procedures  which  provide  at  least  the  level  of  control  described  by  these  standards 
will  be  acceptable. 

Note  3:  If  a  gaming  facility  has  no  pit  credit  and  makes  no  adjustments  for  returned 
checks  or  cage  credit,  then  only  standards  7-10  and  27-36  are  applicable. 

AUTHORIZATION  AND  EXTENSION  OF  CREDIT 

1.  At  least  the  following  information  is  recorded  for  patrons  who  will  have  credit 
limits  or  be  issued  credit  greater  than  $1,000  (excluding  payroll  checks,  cashier's 
checks  and  traveler's  checks): 

a.  Patron's  name,  current  address,  and  signature 

b.  Identification  verifications 

c.  Authorized  credit  limit 

d.  Documentation  of  authorization  by  an  individual  designated  by  manage- 
ment to  approve  credit  Umits 

e.  Credit  issuances  and  payments 

2.  Prior  to  extending  credit,  the  patron's  credit  card,  and/or  other  documentation 
is  examined  to  determine  the  following: 

a.  Properly  authorized  credit  limit 

b.  Whether  remaining  credit  is  sufficient  to  cover  the  advance 

c.  Identity  of  the  patron  (except  for  known  patrons) 

3.  Credit  extensions  over  a  specified  dollar  amount  are  authorized  by  personnel 
designated  by  management. 

4.  Proper  authorization  of  credit  extension  over  10  percent  of  the  previously  es- 
tablished limit  or  $1,000,  whichever  is  greater,  is  documented. 

5.  The  job  functions  of  credit  authorization  (i.e.,  establishing  the  patron's  credit 
worthiness)  and  credit  extension  (i.e.,  monitoring  patron's  credit  play  activity) 
are  segregated  for  credit  extensions  to  a  single  patron  of  $10,000  or  more  per 
day  (applies  whether  extended  in  the  pit  or  the  cage). 

6.  If  cage  credit  is  extended  to  a  single  patron  in  an  amount  exceeding  $2,500, 
applicable  gaming  personnel  are  notified  on  a  timely  basis  of  the  patrons  play- 
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ing  on  cage  credit,  the  applicable  amount  of  credit  issued  and  the  available  bal- 
ance. 

7.  If  personal  checks,  cashiers  checks  or  payroll  checks  are  cashed,  the  Tribe  shall 
implement  appropriate  controls  for  the  purpose  of  security  and  integrity. 

COUNTER  CHECKS 

8.  Counter  checks  in  excess  of  $1,000  are  not  issued  unless  the  information  re- 
quired by  Standard  1  has  been  documented. 

9.  When  counter  checks  are  issued,  the  following  is  included  on  the  check: 

a.  The  patron's  name  and  signature 

b.  The  dollar  amount  of  credit  extended  (both  alpha  and  numeric) 

c.  Date  of  issuance 

d.  Signature  or  initials  of  the  individual  approving  the  credit  extension 

TRAVELERS  CHECKS 

10.  When  travelers  checks  are  presented: 

a.  The  cashier  must  comply  with  examination  and  documentation  procedures 
as  required  by  the  issuer 

b.  Checks  in  excess  of  $100  denominations  are  not  cashed  unless  the  require- 
ments of  Standard  7  have  also  been  met 

11.  A  reasonable  effort  is  made  to  collect  outstanding  gaming  facilities  accounts 
receivable. 

12.  If  outstanding  credit  instruments  are  transferred  to  junket  offices,  collection 
agencies  or  other  collection  representatives,  a  copy  of  the  credit  instrument  and 
a  receipt  from  the  collection  representative  are  obtained  and  maintained  until 
such  a  time  as  the  credit  instrument  is  returned  or  payment  is  received. 

13.  A  detailed  listing  is  maintained  to  document  all  outstanding  credit  instruments 
which  have  been  transferred  to  other  offices  as  indicated  above.  (Junket/branch 
offices  maintain  a  detailed  listing  of  outstanding  credit  instruments  in  their  cus- 
tody) 

14.  The  above  listing  is  prepared  or  reviewed  by  an  individual  independent  of  credit 
transactions  and  collections  thereon. 

PAYMENT  STANDARDS 

15.  All  payments  received  on  outstanding  credit  instruments  are  permanently  re- 
corded on  the  casino's  records  and  at  the  junket/branch  office  (if  applicable). 
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16.  When  partial  payments  are  made  on  credit  instruments,  they  are  evidenced  by 
a  multi-part  receipt  (or  another  equivalent  document)  which  contains: 

a.  The  same  preprinted  number  on  all  copies 

b.  Patron's  name 

c.  Date  of  payment 

d.  Dollar  amount  of  payment  (or  remaining  balance  if  a  new  marker  is  issued) 

e.  Signature  or  initials  of  individual  receiving  payment 

f.  Number  of  marker  on  which  payment  is  being  made 

Note:  The  following  three  standards  do  not  apply  if  account  balances  are  routinely 
confirmed  on  a  random  basis  by  the  accounting  or  internal  audit  department,  if 
statements  are  mailed  by  someone  independent  of  the  credit  transactions  and  collec- 
tions thereon,  and  the  department  receiving  payments  cannot  access  cash. 

17.  The  routing  procedures  for  payments  by  mail  require  that  they  are  received  by 
a  department  independent  of  credit  instrument  custody  and  collection. 

18.  Such  receipts  by  mail  are  documented  on  a  listing  indicating  the  foUowiiig: 

a.  Customer's  name 

b.  Amount  of  payment 

c.  Type  of  payment  (if  other  than  check) 

d.  Date  payment  received 

19.  The  total  amount  of  the  listing  of  mail  receipts  is  reconciled  vdth  the  total  mail 
receipts  recorded  on  the  appropriate  accountability  by  the  accounting  depart- 
ment on  a  random  basis  (for  at  least  3  days  per  month). 

ACCESS  TO  CREDIT  DOCUMENTATION 

20.  Access  to  the  credit  information  is  restricted  to  those  positions  which  require 
access  and  are  so  authorized  by  management. 

21.  Access  to  outstanding  credit  instruments  is  restricted  to  persons  authorized  by 
management. 

22.  Access  to  written-off  credit  instruments  is  further  restricted  to  individuals  speci- 
fied by  management. 

DOCUMENTATION 

23.  All  extensions  of  pit  credit  transferred  to  the  cage  and  subsequent  payments  are 
documented  on  a  credit  instrument  control  form. 
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24.  Records  of  all  correspondence,  transfers  to  and  from  outside  agencies,  and  other 
documents  related  to  issued  credit  instruments  are  maintained. 

WRITE-OFF  STANDARDS 

25.  Written-off  credit  instruments  are  authorized  in  writing. 

26.  Such  authorizations  are  made  by  at  least  two  management  officials,  other  than 
junket/branch  office  personnel,  who  are  from  departments  independent  of  the 
credit  transaction. 

FRONT  MONEY  AND  CASH  DEPOSITS 

27.  The  receipt  or  disbursement  of  front  money  or  a  customer  cash  deposit  is  evi- 
denced by  at  least  a  two-part  document  with  one  copy  going  to  the  customer 
and  one  copy  remaining  in  the  cage  file. 

28.  The  multi-part  form  contains  the  following  information: 

a.  Same  preprinted  number  on  all  copies 

b.  Customer's  name  and  signature 

c.  Date  of  receipt  and  disbursement 

d.  Dollar  amount  of  deposit 

e.  Type  of  deposit  (cash,  check,  chips) 

Note:  Provided  all  of  the  above  information  (a  through  e)  is  available,  the  only 
required  information  for  all  copies  of  the  safekeeping  document  is  the  preprinted 
number. 

29.  Procedures  are  established  to: 

a.  Maintain  a  detailed  record  by  patron  name  and  date  of  all  funds  on  deposit 

b.  Maintain  a  current  balance  of  all  customer  cash  deposits  which  are  in  the 
cage/vault  inventory  or  accountability 

c.  Reconcile  this  current  balance  with  the  deposits  and  withdrawals  at  least 
daily 

CAGE/VAULT  ACCOUNTABILITY 

30.  All  transactions  that  flow  through  the  gaming  facilities'  cage  are  sununarized 
on  a  cage  accountability  form  on  a  per  shift  basis. 

31.  Increases  and  decreases  to  the  cage  inventory  are  supported  by  documentation. 

32.  The  cage  and  vault  (including  coin  rooms/vaults)  inventories  are  counted  by  at 
least  two  persons  and  recorded  at  the  end  of  each  shift  during  which  activity 
took  place  (at  least  once  daily). 
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33.  All  net  changes  in  outstanding  gaming  facilities'  receivables  are  summarized 
on  a  cage  accountability  form  or  similar  document  on  a  per  shift  basis. 

34.  Such  information  is  summarized  and  posted  to  the  accounting  records  on  a 
least  a  monthly  basis. 

35.  A  trial  balance  of  gaming  facilities'  accounts  receivable,  including  the  name  of 
patron  and  current  balance,  is  prepared  at  least: 

a.  Monthly  in  the  case  of  active  accounts 

b.  Quarterly  in  the  case  of  inactive  or  written-off  accounts.  (A  listing  of  writ- 
ten-off, i.e.,  worthless  items  at  the  time  of  write-off,  and  another  listing  of 
payments  on  items  previously  written-off  are  acceptable) 

36.  The  trial  balance  of  the  gaming  facilities'  accounts  receivable  is  reconciled  to 
the  general  ledger  at  least  quarterly. 

AUDIT  STANDARDS 

37.  In  addition  to  the  internal  audit  standards,  an  individual  independent  of  the 
cage,  credit,  and  collection  functions  performs  all  of  the  following  at  least  three 
times  per  year: 

a.  Ascertain  compliance  with  credit  limits  and  other  established  credit  issu- 
ance procedures 

b.  Randomly  reconcile  outstanding  balances  of  both  active  and  inactive  ac- 
counts on  the  listing  to  individual  credit  records  and  physical  instruments 

c.  Examine  credit  records  to  determine  that  appropriate  collection  efforts  are 
being  made  and  payments  are  being  properly  recorded 

d.  For  a  minimum  of  five  (5)  days  per  month  partial  payment  receipts  are  sub- 
sequently reconciled  to  the  total  payments  recorded  by  the  cage  for  the  day 
and  are  numerically  accounted  for 

JUNKET/BRANCH  OFFICES 

38.  Standard  Nos.  11-16  and  24-29  also  apply  to  junket/branch  offices. 

39.  At  least  monthly  a  home  office  employee  independent  of  junket  operations  and 
the  cage  department  reconciles  the  listing  prepared  pursuant  to  Standard  No.  13 
to  the  credit  issuances  and  payments  recorded  by  the  cage. 


Confidential  Information  for  NIGA  Members  Only 


210 


ACCOUNTING  STANDARDS 


INTERNAL  AUDIT 

1.  A  separate  internal  audit  department  (whose  primary  function  is  performing 
internal  audit  work  and  who  is  independent  with  respect  to  the  departments 
subject  to  audit)  is  maintained  by  Tribes  who  meet  either  of  the  following  crite- 
ria: 

a.  A  tribe  having  a  single  location  with  gross  gaming  revenue  in  excess  of  $10 
million  for  a  fiscal  year. 

b.  A  tribe  having  more  than  one  location  totaling  gross  gaming  revenue  that 
exceeds  $10  million  for  a  fiscal  year. 

Note:  An  independent  accountant  is  considered  acceptable  in  lieu  of  an  indepen- 
dent department  provided  all  required  standards  are  met. 

2.  For  Tribes  who  are  not  required  to  maintain  a  separate  internal  audit  depart- 
ment, personnel  who  are  independent  of  the  functions  being  examined  may 
perform  internal  audit  work. 

3.  Documentation  (e.g.  audit  programs,  working  papers,  reports,  etc.)  is  prepared 
to  evidence  all  internal  audit  work  performed  as  it  related  to  these  requirements. 

4.  The  results  of  internal  audit  work  are  reported  to  an  entity  designated  by  the 
Tribe. 

5.  All  material  exceptions  resulting  from  internal  audit  work  are  investigated  and 
resolved,  with  the  results  of  such  being  documented  and  retained  for  five  years. 

6.  Observations  and  examinations,  with  emphasis  on  compliance  v^th  the  NIG  A 
Minimum  Internal  Control  Standards,  are  performed  (based  on  an  audited  fis- 
cal year  ended)  on  the  following  activities  as  applicable  to  the  operation: 

The  following  are  reviewed  at  least  -emi-annually: 

a.  Table  games  -  fill  and  credit  procedures,  pit  credit  play  procedures,  soft  count 
procedures  and  the  subsequent  transfer  of  funds,  locations  and  control  over 
sensitive  keys,  and  tracing  of  source  documents  to  summarized  doam\enta- 
tion,  and  reconciliation  to  restricted  copies. 

b.  Slot  department  -  jackpot  payout  and  lost  fill  procedures,  slot  drop,  count 
and  subsequent  transfer  of  funds,  surprise  testing  of  weigh  scale,  slot  ma- 
chine case/cabinet  access,  tracing  of  source  documents  to  summarized  docu- 
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mentation  and  reconciliation  to  restricted  copies  location  and  control  over 
sensitive  keys  and  compliance  with  EPROM  duplication. 

The  following  departments  are  reviewed  at  least  annually: 

c.  Keno  department  -  game  write  and  payout  procedures,  sensitive  key  loca- 
tion and  control,  and  a  review  of  keno  audit  procedures. 

d.  Card  games  department  -  card  game  operation,  monetary  exchange  proce- 
dures, shill  transactions,  and  count  procedures. 

e.  Bingo  department  -  bingo  card  control,  payout  procedures,  and  cash  recon- 
ciliation process. 

f.  Entertainment  -  procedures  for  initial  recording  of  entertainment  revenue, 
cash  turn-in  procedures,  accounting  procedures  and  package  program  allo- 
cations. 

g.  Race  and  sports  book  -  write  and  payout  procedures,  sensitive  key  location 
and  control,  race  sports  book  audit  procedures. 

h.  Cage  and  credit  procedures  -  all  cage,  credit,  and  collection  procedures,  and 
the  reconciliation  of  trial  balances  to  physical  instruments  on  a  sample  ba- 
sis. 

i.    Cage  accountability  is  reconciled  to  the  general  ledger. 

7.  Tribe's  having  more  than  one  location  should  have  each  location  reviewed 
equally  based  on  the  size  of  the  location.  The  reviews  must  include  a  reconcili- 
ation of  physical  instruments  between  gaming  locations. 

Note:  Whenever  possible  internal  audit  observations  are  performed  covertly  (i.e., 

without  the  employees  being  knoxvledgeable  that  their  activities  are  being  observed). 
Additionally,  if  the  independent  accountant  also  performs  the  internal  audit  func- 
tion, the  accountant  must  perform  separate  observations  of  the  table  games/  slot 
drops  and  counts  to  satisfy  the  internal  audit  observation  requirements  and  inde- 
pendent accountant  tests  of  controls  as  required  by  the  AICPA  Guide. 

8.  In  addition  to  the  observation  and  examinations  performed  under  Standards 
#6  and  #7  above,  follow-up  observations  and  examinations  ar  e  performed  to 
verify  that  corrective  action  has  been  taken  regarding  all  instances  of  noncom- 
pliance cited  by  internal  audit,  the  Tribe  and/or  the  independent  accountant. 
The  verification  is  performed  within  six  months  following  the  date  of  notifica- 
tion. Management  of  the  audited  entity  is  primarily  responsible  for  directing 
action  and  follow  up  on  recommendations. 

9.  At  least  annually  the  internal  audit  staff  tests  for  compliance  with  the  National 
Indian  Gaming  Accounting  Standards. 
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GAMING  INTEGRITY 

CONDUCT  OF  GAMES 

1.  Corrections  to  written  documentation 

Corrections  to  written  documentation  is  made  by  crossing  out  the  error  with 
one  thin  hne  only. 

Where  initials  are  required,  the  initials  shall  not  cover  or  merge  with  any 
recorded  numbers  or  document  numbers. 

2.  Posting  of  Game  Rules 

The  Tribe  shall  conspicuously  post  game  play  procedures  that  are  signifi- 
cant to  customers.  The  tribe  shall  conspicuously  post  a  notice  that  the  gam- 
ing is  conducted  and  regulated  by  the  tribe,  and  the  procedures  that  cus- 
tomers can  follow  to  resolve  player  disputes. 

3.  Banking  of  Poker  and  other  Non-House  Banked  Card  Games 

The  Tribe  shall  approve  the  procedures  by  which  the  games  are  played  and 
banked. 

EMPLOYEE  REQUIREMENTS 

4.  Age  Requirement 

No  person  under  18  years  of  age  may  be  employed  in  the  direct  conduct  of 
gaming. 

5.  Gaming  by  Key  Persons 

The  Tribe  shall  develop  rules  and  procedures  to  designate  who  may  or  may 
not  play  in  order  to  insure  the  integrity  of  their  games. 

6.  Incompatible  Gaming  Positions  Among  Gaming  Employees 

The  Tribe  shall  develop  rules  and  procedures  for  the  segregation  of  duties 
among  incompatible  position  for  immediate  family  members. 

7.  Criminal  and  Background  Restrictions 

The  Tribe  shall  adopt  rules  and  procedures  to  make  determinations  of  suit- 
ability for  persons  employed  in  the  conduct  of  gaming  in  accordance  with 
applicable  Federal  and /or  Tribal  Laws. 

PUBLIC  HEALTH  AND  SAFETY 

8.  The  Tribe  shall  adopt  policies  and  procedures  that  protect  the  health  and  safety 
of  patrons  and  employees. 
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ELECTRONIC  GAMING  DEVICES 

9.  General 

Each  Tribe  shall  have  hardware  requirements  (which  would  include  an  in- 
dustry approved  gaming  laboratory  analysis)  or  adhere  to  hardware  require- 
ments as  agreed  to  in  their  compact. 

10.  Gaming  Device  Listing 

Each  Tribe  shall  maintain  a  current  listing  of  all  gaming  devices  (leased  or 
owned)  including  the  game  type,  game  serial  number,  EPROM  chip  identi- 
fication number,  tribal  identification  number  and  location. 

CHIPS  AND  TOKENS 

11.  Use  of  Chips  and  Tokens 

Chips  and  tokens  are  solely  representative  of  value  which  evidence  a  debt 
owed  to  their  custodian  by  the  Tribe  that  issued  them  and  are  not  the  prop- 
erty of  anyone  other  than  the  Tribe. 

12.  A  Tribe  that  utilizes  chips  or  tokens  at  its  gaming  establishment  shall: 

a.  Issue  chips  or  tokens  only  to  patrons  of  its  gaming  establishment; 

b.  Promptly  redeem  its  own  chips  and  tokens  from  its  patrons  by  cash  or  check 
drawn  on  an  account  of  the  Tribe;  and 

c.  Post  conspicuous  signs  at  its  establishment  notifying  patrons  that  the  use  of 
the  Tribes'  chips  or  tokens  outside  the  establishment  for  any  monetary  pur- 
pose whatever  is  prohibited,  and  that  the  chips  or  tokens  issued  by  the  Tribe 
are  the  property  of  the  Tribe,  only. 

d.  Promotional  chips  and  tokens  may  be  used  for  promotions  and  tournaments 
as  long  as  each  chip  and  tokens  (with  a  numerical  figure)  conspicuously 
bears  the  inscription  "No  Cash  Value". 

REDEMPTION  AND  DISPOSAL  OF  DISCONTINUED  CHIPS  AND 
TOKENS 

13.  A  Tribe  that  permanently  removes  from  use  or  replaces  chips  or  tokens  at  its 
gaming  establishment,  or  that  ceases  operating  its  gaming  establishment,  shall 
redeem  within  the  period  designated  by  the  Tribe  discontinued  chips  or  tokens 
that  remain  outstanding  at  the  time  of  discontinuance. 

14.  The  destruction  or  defacing  of  chips  and  tokens  must  be  witnessed  by  represen- 
tatives of  the  management,  security  and  accoimting  departments  and  the  docu- 
mentation thereof  maintained  for  three  years. 
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SURVEILLANCE 

Note:  For  gaming  facilities  with  20  machines  or  less  and/or  three  tables  or  less,  the 
follozoing  standards  may  be  optional  as  noted. 

15.  Surveillance  Room 

a.  Access  -  Surveillance  room  shall  remain  locked  and  access  shall  be  limited 
to  authorized  personnel  as  defined  by  the  Tribe. 

For  gaming  facilities  with  20  machines  or  less  and  or  three  tables  or  less  that 
do  not  physically  have  a  separate  room  for  surveillance,  recording  equip- 
ment shall  be  secured  out  of  public  view  and  secured  so  as  to  prevent  access 
by  personnel  involved  in  the  handling  of  assets. 

b.  Personnel  -  The  surveillance  room  is  to  be  staffed  for  all  shifts  and  activities 
in  the  gaming  facilities. 

This  standard  is  optional  for  facilities  described  in  Surveillance  Note;  how- 
ever, recording  must  be  on  going. 

c.  Equipment  -  The  observation  equipment  shall  be  a  matrix-type  switching 
system  with  the  capabilities  of  pan-tilt-zoom  or  have  the  capability  to  bring 
up  any  camera  throughout  the  gaming  facility  to  a  designated  monitor.  The 
system  should  be  connected  to  standard  recording  equipment.  A  time  and 
date  generator  is  required  for  all  recording  equipment.  Changing  of  sur- 
veillance tapes  must  be  performed  by  personnel  not  involved  in  the  han- 
dling of  assets. 

d.  Logs  -  Authorized  surveillance  personnel  shall  maintain  the  foUov^dng: 

1.  Sign-in  logs  for  unauthorized  persons 

2.  Daily  activity  Logs 

3.  Video  hbrary  logs 

This  standard  is  optional  for  facilities  described  in  Surveillance  Note. 

e.  Video  Tapes  -  All  video  recordings  shall  be  retained  for  seven  (7)  days. 

f.  Documentation  -  Retention  of  surveillance  records /documents  shall  be  kept 
for  inspection. 

g.  Evidence  -  Documents  kept  as  evidence  from  an  incident  shall  be  kept  as 
required  by  the  appropriate  laws.  This  shall  include  all  original  video  foot- 
age. 

16.  Table  Games 

a.  There  shall  be  a  minimum  of  one  pan-tilt-zoom  camera  per  two  tables  for 
gaming  facilities  with  four  tables  or  more. 
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This  is  optional  for  gaming  facilities  with  three  tables  or  less;  however,  if  the 
facility  doesn't  choose  the  pan-tilt-zoom  camera  standard,  it  is  required  all 
table  games  have  one  overhead  camera  at  each  table. 

b.  All  crap  tables  shall  have  two  stationary  cross  view  cameras  covering  both 
ends  of  the  table. 

c.  All  roulette  areas  shall  have  one  overhead  stationary  camera  covering  the 
roulette  wheel  and  shall  also  have  one  stationary  overview  of  the  play  of  the 
table. 

d.  All  big  wheel  games  shall  have  one  stationary  camera  viewing  the  wheel. 

17.  Electronic  Gaming  Devices 

a.  Every  electronic  gaming  device  located  in  the  ganning  facility  shall  be  able 
to  be  viewed  by  at  least  one  pan-tilt-zoom  camera. 

A  pan-tilt-zoom  camera  is  optional  for  gaming  facilities  with  20  machines  or 
less  and /or  three  tables  or  less,  however  if  a  pan-tilt-zoom  camera  is  not 
used,  then  all  electronic  gaming  devices  shall  be  viewable  by  a  stationary 
camera. 

b.  Stationary  cameras  shall  be  placed  to  view  all  progressive  electronic  games. 
This  video  footage  will  be  taped  on  a  24-hour  basis  to  a  dedicated  recording 
device. 

18.  Cage 

a.  Each  cashier  station  shall  be  equipped  with  one  stationary  overhead  camera 
covering  the  transaction  area. 

b.  An  additional  camera  shall  be  used  as  an  overview  for  cash  transactions. 
This  overview  should  include  the  customer,  the  employee  and  the  surround- 
ing area. 

This  standard  is  optional  for  facilities  described  in  Surveillance  Note. 

c.  Each  cage  area  shall  have  at  a  minimum  one  pan-tilt-zoom  camera. 
This  standard  is  optional  for  facilities  described  in  Surveillance  Note. 

d.  Non-customer  areas  of  the  cage  shall  have  two  stationary  cross  views  pre- 
venting blind  spots  and  at  least  one  pan-tilt-zoom. 

This  standard  is  optional  for  facilities  described  in  Surveillance  Note. 

e.  All  stationary  banks  used  by  change  runners  on  the  gaming  floor  shall  be 
covered  by  a  stationary  overview  camera,  covering  the  bank  and  general 
area. 

19.  Vault 

a.    Each  vault  shall  have  a  stationary  overhead  camera  on  each  work  station. 
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b.  Two  stationary  cross  views  shall  be  used  covering  the  vault,  preventing  blind 
spots. 

c.  Each  vault  shall  have  one  pan-tilt-zoom  camera. 

20.  Hard  Count  Room 

a.  Each  hard  count  room  shall  have  two  stationary  cross  views  preventing  blind 
spots. 

b.  Each  hard  count  room  shall  have  a  stationary  overhead  camera  for  each  weigh 
scale. 

c.  Each  hard  count  room  shall  have  one  pan-tilt-zoom  camera. 

d.  a,  b,  and  c  are  optional  for  facilities  with  20  or  less  machines;  however,  cam- 
era observation /recording  must  be  in  place  to  view  unaccounted  for  funds. 

21.  Soft  Count  Room 

a.  Each  soft  count  room  shall  have  two  stationary  cross  views  preventing  bhnd 
spots. 

b.  Each  soft  count  room  shall  have  an  overhead  stationary  camera  for  each 
work  station. 

c.  Each  soft  count  room  shall  have  one  pan-tilt-zoom  camera. 

d.  a,  h,  and  c  are  optional  for  facilities  with  20  or  less  machines  and/or  three  or 
less  gaming  tables;  however,  camera  observation/recording  must  be  in  place 
to  view  unaccounted  for  funds. 

22.  Gaming  Facility  Perimeters 

a.  Internal  -  All  entrances  and  exits  to  the  gaming  facihty  shall  be  monitored 
by  stationary  cameras. 

b.  External  -  Cameras  and/or  Security  in  the  parking  lot  shall  be  positioned  to 
enable  coverage  of  the  entire  gaming  facility. 

23.  Miscellaneous 

a.  Gaming  facilities  shall  have  a  minimum  of  one  alarm  button. 

b.  All  count  rooms,  vaults  and  cages  shall  be  hard  wired.  There  may  be  no 
ability  to  turn  off  lights  from  inside  the  room  or  near  the  doors. 

c.  The  interior  of  elevators  used  in  the  transport  of  monies  and  personnel  at 
the  same  time  shall  be  monitored  by  a  camera. 
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ACCOUNTING  RECORDS 

1.  Each  gaming  facility  shall  prepare  accurate,  complete,  legible,  and  permanent 
records  of  all  transactions  pertaining  to  revenue. 

2.  Each  gaming  facility  shall  prepare  general  accounting  records  according  to  Gen- 
erally Accepted  Accounting  Principles  on  a  double  entry  system  of  accounting, 
maintaining  detailed,  supporting,  subsidiary  records,  but  limited  to: 

a.  Detailed  records  identifying  revenues,  expenses,  assets,  liabilities,  and  eq- 
uity for  each  facility; 

b.  Detailed  records  of  all  markers,  lOU's,  returned  checks,  hold  checks,  or  other 
similar  credit  instruments; 

c.  Individual  and  statistical  game  records  to  reflect  statistical  drop,  statistical 
u^in,  and  the  percentage  of  statistical  win  to  statistical  drop  by  table  for  each 
table  game,  and  to  reflect  statistical  drop,  statistical  v^in,  and  the  percentage 
of  statistical  win  to  statistical  drop  for  each  type  of  table  game,  either  by 
each  shift  or  daily,  and  individual  and  statistical  game  records  reflecting 
similar  information  for  all  other  games; 

d.  Slot  analysis  reports  which,  by  each  machine,  compare  actual  hold  percent- 
ages to  theoretical  hold  percentages; 

e.  The  records  required  either  by  the  Minimum  Internal  Control  Standards  or 
by  the  gaming  facility's  system  of  internal  control; 

f.  Journal  entries  prepared  by  the  gaming  facility  and  its  independent  accoun- 
tants; and 

g.  Any  other  records  that  are  specifically  required  to  be  maintained. 

3.  Each  gaming  facility  shall  create  and  maintain  records  sufficient  to  accurately 
reflect  gross  income  and  expenses  relating  to  its  gaming  operations. 

PROCEDURE  FOR  REPORTING  AND  PAYING  APPLICABLE 
ASSESSMENTS  AND  FEES 

4.  Applicable  assessments  and  fees  shall  be  reported  and  paid  as  required  in  a 
timely  manner. 

AUDITING  FINANCIAL  STATEMENTS 

5.  Each  gaming  facility  shall  prepare  financial  statements  covering  all  financial 
activities  of  the  gaming  facility  for  each  fiscal  year. 
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6.  Each  Tribe  shall  engage  an  independent  accountant  hcensed  to  practice  within 
the  state  the  gaming  facility  resides.  The  accountant  shall  examine  the  state- 
ments in  accordance  with  generally  accepted  auditing  standards. 

7.  If  a  gaming  facility  changes  its  fiscal  year,  the  gaming  facility  shall  prepare  and 
submit  to  the  Tribe  audited  or  reviewed  financial  statements  covering  the  "stub" 
period  from  the  end  of  the  previous  fiscal  year  to  the  beginning  of  the  new  fiscal 
year  in  a  timely  manner  after  the  end  of  the  stub  period  or  incorporated  the 
financial  results  of  the  stub  period  in  the  statements  for  the  new  fiscal  year. 

8.  Reports  that  directly  relate  to  the  independent  accountant's  review  or  examina- 
tion of  the  gaming  facility's  financial  statements  must  be  submitted  to  the  Tribe 
in  a  timely  manner  after  the  end  of  the  gaming  facihty's  fiscal  year. 

INTERNAL  CONTROL  FOR  GAMING  FACILITY 

9.  Each  gaming  facility  shall  establish  administrative  and  accounting  procedures 
for  the  purpose  of  determining  effective  control  over  the  gaming  facility's  inter- 
nal fiscal  affairs.  The  procedures  must  be  designed  to  reasonably  ensure  that: 

a.  Assets  are  safeguarded; 

b.  Financial  records  are  accurate  and  reliable; 

c.  *  Transactions  are  performed  only  in  accordance  with  management's  general 

or  specific  authorization; 

d.  Transactions  are  recorded  adequately  to  permit  proper  reporting  of  gaming 
revenue  and  of  fees  and  taxes,  and  to  maintain  accountability  for  assets; 

e.  Access  to  assets  is  permitted  only  in  accordance  v^th  the  Tribes  specific  au- 
thorization; 

f.  Recorded  accountability  for  assets  is  compared  with  actual  assets  at  reason- 
able intervals  and  appropriate  action  is  taken  with  respect  to  any  discrepan- 
cies; and 

g.  Functions,  duties,  and  responsibihties  are  appropriately  segregated  in  ac- 
cordance with  sound  practices  by  competent,  qualified  persoimel. 

10.  Each  gaming  facility  shall  describe  its  adnninistrative  and  accounting  proce- 
dures in  detail  in  a  written  system  of  internal  control.  Each  written  system 
must  include: 

a.  An  organizational  chart  depicting  appropriate  segregation  of  functions  and 
responsibilities; 

b.  A  description  of  the  duties  and  responsibilities  of  each  position  shown  on 
the  organizational  chart; 

c.  A  detailed,  narrative  description  of  the  administrative  and  accounting  pro- 
cedures designed  to  satisfy  the  requirements  of  Standard  9;  and 
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d.  A  written  statement  signed  by  the  gaming  facility's  management  and  Tribe 
attesting  that  the  system  satisfies  the  requirements  of  this  section. 

11.  Each  gaming  facihty  must  follow  procedural  changes  as  required  by  the  Tribe. 

12.  Before  making  operational  changes  such  as  adding  or  eliminating  a  counter 
game;  eliminating  all  table  games;  adding  a  table  game  at  a  gaming  facility  not 
offering  table  games;  adding  any  computerized  system  that  affects  the  proper 
reporting  of  gross  revenue;  adding  any  computerized  system  of  betting  at  a 
race  book  or  sports  pool;  or  adding  any  computerized  system  for  monitoring 
slot  machines  or  other  games,  or  any  other  computerized  associated  equipment, 
the  gaming  location  must: 

a.  Amend  its  accounting  and  administrative  procedures  and  its  written  sys- 
tem of  internal  control  to  comply  with  the  Minimum  Internal  Control  Stan- 
dards and  have  the  amendment  signed  by  the  ganning  facility's  Senior  Fi- 
nancial Officer  and  Management; 

b.  Comply  with  any  written  requirements  imposed  by  the  Tribe  regarding  ad- 
ministrative approval  of  computerized  associated  equipment;  and 

c.  After  paragraphs  A  and  B  have  been  complied  with,  implement  the  proce- 
dures and  written  system  as  amended. 

13.  Failure  to  comply  with  the  Minimum  Internal  Control  Standards  is  not  a  gener- 
ally accepted  method  of  operation. 

GROSS  REVENUE  COMPUTATIONS 

14.  For  each  table  game,  gross  revenue  equals  the  closing  bankroll  plus  credit  slips 
for  cash,  chips,  or  tokens  returned  to  the  cage,  plus  drop,  less  opening  bankroll 
and  fills  to  the  table. 

15.  For  each  slot  machine,  gross  revenue  equals  drop  less  fills  to  the  machine,  jack- 
pot payouts,  and,  if  the  game  facility  retains  detailed  documentation  support- 
ing the  deduction,  the  actual  cost  to  the  gaming  facility,  its  agent  or  employee, 
or  a  person  controlhng,  controlled  by,  or  under  common  control  with  the  gam- 
ing location,  of  any  personal  property  (other  than  costs  of  travel,  food,  lodging, 
services,  and  food  and  beverages)  provided  for  or  distributed  to  a  patron  as 
wirmings.  The  initial  hopper  load  is  not  a  fill  and  does  not  affect  gross  revenue. 
On  a  regular  basis  at  least  annually,  the  difference  between  the  initial  hooper 
load  and  the  total  amount  that  is  in  the  hopper  shall  be  adjusted  accordingly  as 
an  addition  to  or  substraction  from  the  drop  for  that  period.  If  a  gaming  facility 
does  not  make  the  adjustments  or  makes  inaccurate  adjustments  to  the  drop,  an 
external  audit  done  by  an  independent  accountant  may  compute  an  estirnated 
total  amount  in  the  slot  machine  hoppers  and  may  make  reasonable  adjust- 
ments to  gross  revenue  during  the  course  of  an  audit. 
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16.  For  each  counter  game,  gross  revenue  equals: 

a.  The  money  accepted  by  gaming  facility  on  events  or  games  that  occur  dur- 
ing the  month  or  u^ill  occur  in  subsequent  months,  less  money  paid  out  dur- 
mg  the  month  to  patron  on  winning  wagers;  or 

b.  The  money  accepted  by  gaming  facihty  on  events  or  games  that  occur  dur- 
ing the  month  plus  money,  not  previously  included  in  gross  revenue,  that 
was  accepted  by  gaming  location  in  previous  months  on  events  or  games 
occurring  in  the  month,  less  money  paid  out  during  the  month  to  patrons  on 
winning  wagers. 

17.  For  each  card  game  and  any  other  game  in  which  the  gaming  facility  is  not  a 
party  to  a  wager,  gross  revenue  equals  all  money  received  by  the  gaming  facil- 
ity as  compensation  for  conducting  the  game. 

18.  A  gaming  facility  shall  not  include  either  shill  win  or  shill  loss  in  gross  revenue 
computations. 

TREATMENT  OF  CREDIT  FOR  PURPOSES  OF  COMPUTING  GROSS 
REVENUE 

19.  Gross  revenue  does  not  include  credit  extended  or  collected  by  the  gaming  fa- 
cility for  purposes  other  than  gaming.  Gross  revenue  includes  the  amount  of 
gaming  credit  extended  to  a  patron  that  is  not  documented  L\  a  credit  instru- 
ment. 

20.  Each  gaming  facility  shall  develop  an  appropriate  means  of  performing  a  credit 
check  prior  to  establishing  a  large  credit  hmit  for  a  patron. 

21.  A  gaming  facility  shall  document  that  it  has  attempted  to  collect  the  full  amount 
of  the  debt  at  least  once  every  90  days  while  the  debt  is  treated  as  collectible,  by 
requesting  payment  in  letters  sent  to  the  patron's  last-known-  address,  or  in 
personal  or  telephone  conversations  with  the  patron,  or  by  presenting  the  credit 
instrument  to  the  patron's  bank  for  collection,  or  otherwise  demonstrates  to  the 
satisfaction  of  the  Tribe,  that  it  has  made  good  faith  attempts  to  collect  the  full 
amount  of  the  debt. 

HANDLING  OF  CASH 

22.  Each  gaming  employee,  gaming  facihty,  or  Tribe  who  receives  currency  (other 
than  tips  or  gratuities)  from  a  patron  in  the  gaming  area  of  a  gaming  estabhsh- 
ment  shall  promptly  place  the  currency  in  the  locked  box  in  the  table  or,  in  the 
case  of  a  cashier,  in  the  appropriate  place  in  the  cashiers'  cage,  or  on  those  games 
which  do  not  have  a  locked  box  or  on  card  game  tables,  in  an  appropriate  place 
on  the  table,  in  the  cash  register,  or  other  approved  repository. 
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MINIMUM  BANKROLL  REQUIREMENTS 

23.  Each  gaming  location  shall  maintain,  in  such  manner  and  amount  as  the  Tribe 
may  approve  or  require,  cash  or  cash  equivalents  in  an  amount  sufficient  to 
reasonably  protect  the  gaming  facility's  patrons  against  defaults  in  gaming  debts 
owed  by  the  gaming  facility.  The  Tribe  shall  distribute  to  the  gaming  facihty  a 
formula  approved  by  the  Tribe  by  which  a  gaming  facility  determines  the  mini- 
mum bankroll  requirements  of  this  section.  If  at  any  time  the  gaming  facility's 
available  cash  or  cash  equivalents  should  be  less  than  the  amount  required  by 
this  section,  the  gaming  facility  must  immediately  notify  the  Tribe  of  this  defi- 
ciency. Failure  to  maintain  the  minimum  bankroll  required  by  this  section,  or  a 
higher  bankroll  as  required  by  the  Tribe  pursuant  to  this  section,  or  failure  to 
notify  the  Tribe  of  any  deficiencies,  is  not  a  generally  accepted  method  of  opera- 
tion. 

PERIODIC  PAYMENTS 

24.  Periodic  payment  of  winnings  awarded  to  a  patron  shall  be  made  if  the  method 
of  funding  for  the  periodic  payment  assures  such  payments  to  the  winning  pa- 
tron. 
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IRS  CURRENCY  TRANSACTION  REPORTING  AND  GAMING 
WITHHOLDING  TAXES 

Current  IRS  Regulations  for  Currency  Transaction  Reporting(CTR)  and  Gan\ing 
Withholding  Taxes  shall  be  complied  with  where  applicable. 

BACKGROUND  INVESTIGATIONS 

Background  investigations  will  be  performed  as  is  required  by  the  Indian  Gam- 
ing Regulatory  Act  (IGRA). 
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Note:  These  definitions  are  provided  for  clarification  of  terms  used  in  these  standards 
only.  Individual  Tribes  may  use  different  words  to  describe  similar  terms 

Actual  Hold 

Means  coins-in  less  coins-out,  less  manual  payouts  less  hopper  fills. 

Bank  (Bankroll) 

The  inventory  of  currency,  coins,  chips  and  tokens  in  the  cage,  pit  area,  change 
booths,  electronic  gaming  devices  and  on  the  playing  tables  used  to  make  change 
and  pay  winning  bets. 

Base  jackpot 

The  fixed,  minimum  amount  of  a  progressive  gaming  or  electronic  gaming  device 
payout  for  a  specific  combination. 

Bill  validator  box 

Means  a  locked  container  securely  attached  to  the  electronic  gaming  device  for  the 
purpose  of  collecting  bills.  The  machine  number  is  clearly  visible  on  the  box. 

Bill  validator  box  rack 

Means  a  locked  cabinet  or  rack  where  bill  validatory  boxes  are  securely  stored  when 
not  attached  to  a  electronic  gaming  device. 

Booth  cashier 

An  employee  who  is  the  custodian  of  a  change  booth  fund. 

Boxman 

A  pit  supervisor  assigned  to  an  individual  craps  table. 

Cage 

A  secure  work  area  within  the  gaming  facility  for  cashiers  and  a  storage  area  for 
the  gaming  facility  bankroll. 


Reference:  Casino  Accounting  and  Financial  Management,  by  E.  Malcolm  Greenlees 
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Cage  cashier 

The  custodian  of  the  gaming  facihty  bankroll.  In  son^e  gaming  facilities  it  may 
refer  to  the  person  in  charge  of  the  central  banking  function. 

Calibration  module 

The  section  of  a  weigh  scale  used  to  set  the  scale  to  a  specific  amount  or  number  of 
coins  to  be  counted. 

Card  game 

A  game  in  which  the  gaming  facility  is  not  party  to  wagers  and  from  which  the 
gaming  facility  receives  compensations  in  the  form  of  a  rake-off,  a  time  buy-in,  or 
other  fee  or  payment  from  a  player  for  the  privilege  of  playing,  and  include  but  is 
not  limited  to  the  following:  poker,  bridge,  whist,  solo  and  panguingui. 

Cash  count  sheet 

The  form  used  to  record  the  contents  of  the  bankroll  as  they  are  counted. 

Cash  loads 

The  initial  currency,  coins,  chips,  and  tokens  issued  from  a  bankroll  to  a  gaming 
table  or  a  electronic  gaming  device. 

Cashier's  count  sheet  (check  out  sheet) 

An  itemized  list  of  the  components  that  make  up  the  cage  accountability. 

Cashier's  count  sheet  reconciliation 

A  detailed  reconciliation  of  the  beginning  to  the  ending  cage  accountability. 

Change  Booth 

A  booth  or  small  cage  in  the  gaming  area  that  is  used  to  provide  change  to  custom- 
ers, store  change  banks,  make  electronic  gaming  device  fills,  account  for  jackpot 
payouts,  and  make  gaming  receipt  payouts. 

Change  person 

A  person  who  has  an  imprest  fund  of  coins,  tokens  and  currency  for  making  change 
for  customers. 

Chip 

Means  a  non-metal  or  partly  metal  representative  of  value  issued  by  a  tribe  for  use 
at  table  games. 

Chip  and  token  float 

Means  the  dollar  value  of  chips  and  tokens  held  by  customers. 
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Class  II 

Means  Class  II  gaming  as  defined  in  the  Indian  Gaming  Regulatory  Act. 

Class  III 

Means  Class  III  gaming  as  defined  in  the  Indian  Gaming  Regulatory  Act. 

Closer 

The  original  form  on  which  a  table  inventory  is  recorded  at  the  end  of  a  shift. 

Coins-in 

Means  the  total  amount  wagered  which  includes  physical  coins-in  and  credits 
played.  See  also  Handle. 

Count 

The  total  funds  counted  for  a  particular  game,  electronic  gaming  device,  shift,  or 
other  period. 

Credit  slip 

A  form  used  to  record  the  return  of  monetary  value  from  gaming  activity  to  the 
cage. 

Cross  fill 

The  transfer  of  cash  or  chips  from  one  gaming  table  to  another  or  an  even-money 
transfer. 

Customer  deposits 

The  amounts  placed  with  a  cage  cashier  by  customers  for  the  customers'  use  at  a 
future  time. 

Dealer 

An  employee  who  conducts  a  table  game  in  a  gaming  facility. 

Drop 

In  table  games,  it  is  the  total  amount  of  cash  and  chips  contained  in  the  drop  box. 
In  electronic  gaming  devices,  the  "drop  is  the  total  amount  of  money  removed 
from  the  drop  bucket  and  bill  validator  box. 

Drop  box 

A  locked  container  affixed  to  the  gaming  table  into  which  the  drop/rake  is  placed. 
The  game  type,  table  number,  and  shift  are  indicated  on  the  box. 
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Drop  bucket 

A  container  located  beneath  a  electronic  gaming  device  for  the  purpose  of  collect- 
ing coins  and  tokens  from  the  device. 

Drop  count  card 

A  document  prepared  by  the  count  team  to  record  the  amount  of  cash  or  chips  by 
denomination,  in  a  drop  box. 

Electronic  gaming  device 

Means  a  microprocessor-controlled  electronic  device  which  allows  a  player  to  play 
games  of  chance,  some  of  which  are  affected  by  skill,  which  device  is  activated  by 
the  insertion  of  a  coin,  token  or  currency,  or  by  the  use  of  a  credit,  and  which  awards 
game  credits,  cash,  tokens,  or  replays,  or  a  written  statement  of  the  player's  accu- 
mulated credits,  which  written  statements  are  redeemable  for  cash. 

Electronic  gaming  devices  supervisor 

An  individual  with  responsibility  for  electronic  gaming  devices  area  and  jackpots, 
but  does  not  include  a  person  within  the  security  department. 

Employee 

Means  any  executive,  employee,  independent  contractor  or  agent  of  the  tribe  or 
management  contractor  that  works  for  or  at  a  gaming  facility. 

EPROM 

Means  an  erasable  programmable  read  only  memory  chip. 

False  drop 

The  amount  of  cash  or  cash  equivalents  used  to  purchase  chips  at  a  gaming  table  at 
which  the  customer  does  not  play. 

Fill 

A  transaction  whereby  a  supply  of  chips,  coins  and  tokens  is  transferred  from  a 
bankroll  to  a  table  or  a  electronic  gaming  device. 

Fill  slip 

A  document  used  to  record  the  issuance  of  monetary  value  from  a  cage  to  a  gaming 
activity. 


Fiscal  year 

Means  the  annual  period  used  by  a  tribe  for  internal  accounting  for  its  gaming 
operations. 
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Floor  person 

For  tables,  the  first-level  supervisor  responsible  for  the  operation  and  conduct  of  a 
game.  In  electronic  gaming  devices,  the  supervisor  who  approves  jackpots  and 
observes  floor  activity. 

Foreign  chips 

Chips  that  are  redeemed  for  money  or  house  chips  by  other  than  the  issuing  gam- 
ing facility. 

Game  bankroll  (table  bankroll) 

The  inventory  of  gaming  chips  and  tokens  stored  in  the  chip  tray  for  each  table 
game.  Game  bankrolls  may  be  under  the  control  of  the  bankroll  or  under  separate 
general  ledger  controls. 

Gaming  facility 

Any  facility  (i.e.  buildings,  tents,  etc.)  where  gaming  is  conducted. 

Gaming  facility  manager 

The  executive  who  has  the  authority  and  responsibihty  for  all  gaming  operations. 

Gaming-related  contractor 

Means  any  party,  other  than  a  tribe,  to  a  gaming-related  agreement. 

Gross  gaming  revenue 

The  net  win  from  gaming  activities,  which  is  the  difference  between  gaming  vdns 
and  losses  before  deducting  costs  and  expenses. 

Handle 

The  total  amount  wagered. 

Hard  count 

The  count  of  the  contents  in  a  drop  bucket. 

Hold 

See  gross  gaming  revenue. 

Hold  check 

A  check  that  is  held  in  the  custody  of  the  gaming  facility  and  that  has  not  been 
deposited  at  the  request  of  the  issuing  customer. 

Hold  percentage 

The  relationship  of  hold  to  drop  or  handle. 

Confidential  Information  forNIGA  Members  Only 


228 


Glossary  84 

Hopper 

Is  a  piece  of  equipment  in  a  electronic  gaming  device  used  to  retain  coins  or  tokens 
used  to  make  electronic  payouts. 

House 

A  gaming  facility. 

"House  Bank  Game 

Each  player  opposes  the  gaming  facility  and  the  gaming  facility  opposes  each  player 
on  behalf  of  the  Tribe. 

Incompatible  functions 

Means  gaming  activities  that  place  any  person  in  a  position  to  both  perpetrate  and 
conceal  errors  or  irregularities  in  the  normal  course  of  duties. 

Jackpot  payout 

The  portion  of  a  jackpot  paid  by  gaming  facihty  personnel.  The  amount  is  usually 
determined  as  the  difference  between  the  total  posted  jackpot  amoimt  and  the 
machine  payout.  May  also  be  the  total  amount  of  the  jackpot. 

Jackpot  payout  slip 

A  form  on  which  the  portion  of  a  jackpot  paid  by  gaming  facility  personnel  is  re- 
corded. 

Junket  Office 

A  satellite  office  of  a  gaming  facility  that  organizes  trips(travel)  to  the  ganning  fa- 
cihties. 

Key  control  ledger 

A  ledger  which  authorized  personnel  sign  to  receive  keys  to  sensitive  areas,  such 
as  drop  boxes,  count  room  and  cashier's  cage. 

Key  employee 

As  defined  by  the  Indian  Gaming  Regulatory  Act  (I.G.R.A.). 

Limit 

The  maximum  amount  that  customers  may  wager  at  a  particular  table. 

Load 

Coins  or  tokens  put  into  a  hopper. 

Logs 

Document  used  for  recording  and  tracking  information  and  activity. 
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Machine  payout 

The  number  of  coins  paid  out  to  the  custonner  by  a  coin-operated  gaming  device  as 
the  result  of  a  winning  combination. 

Marker 

A  form  evidencing  that  a  customer  has  received  gaming  credit  from  a  gaming  facil- 
ity. 

Marker  Button 

Disk-shaped  counters  imprinted  with  different  amounts  used  to  mark  credit  ex- 
tended at  a  gaming  table. 

Master  game  report 

(Game  count  sheet,  stiff  sheet,  pit  report)  a  form  used  to  record,  by  shift  and  day, 
each  table  games'  winnings  and  losses.  This  form  reflects  the  opening  and  closing 
table  inventories,  the  fills  and  credits,  and  the  drop  and  win. 

Matrix 

Computer  operated  unit  used  to  receive  video  signals  from  a  camera  and  then  routes 
those  signals  to  a  vievvdng  monitor. 

Meter 

An  electronic  or  a  mechanical  apparatus  in  an  electronic  gaming  device.  May  record 
the  number  of  coins  wagered,  the  number  of  coins  dropped,  the  number  of  times 
the  handle  was  pulled,  or  the  number  of  coins  paid  out  to  winning  players. 

Meter  reading  summary 

A  report  reflecting  the  meter  readings  on  electronic  gaming  devices.  The  number 
is  recorded  when  the  drop  bucket  and/ or  bill  validator  is  removed  from  the  cabi- 
net. 

Monitor 

Television  type  viewing  uiut  used  specifically  for  closed  circuit  television. 

Non-house  banking  card  game 

Means  a  card  game  where  the  house  does  not  participate  in  or  have  any  interest  in 
the  outcome  of  the  wager. 

Opener 

The  form  on  which  the  table  inventory  at  the  begimung  of  a  shift  is  recorded. 

Paid  outs 

The  total  amount  of  money  paid  to  customers  as  winnings  on  various  games. 
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Pan-Tilt-Zoom  (PTZ) 

A  camera  that  has  the  capabilities  of  panning  right  to  left,  up  and  down,  and  focus- 
ing closer  to  specific  area. 

Payout 

The  amount  paid  out  on  a  winning  wager. 

Payout  schedule 

(Award  schedule  card,  award  schedule)  a  statement  printed  on  cards,  paper, 
plexiglas,  and  so  on,  of  the  payoffs  or  awards  applicable  to  a  particular  game  or 
device. 

Pit 

An  area  in  a  gaming  facility  enclosed  or  encircled  by  gaming  tables. 

Pit  bank 

A  fund  maintained  in  the  pit  area,  usually  in  small  gaming  facility  that  do  not  have 
cages.  Used  for  services  normally  provided  by  the  cage  cashier. 

Pit  Supervisor 

The  employee  who  supervises  all  games  in  a  pit. 

Pit  clerk 

Can  be  an  employee  in  the  pit  who  reports  to  the  cage  cashier  and  who  prepares 
documentation  such  as  requests  for  fills  and  credits,  makers,  etc. 

Player 

Means  one  person  to  whom  a  hand  has  been  dealt. 

Policy 

A  plan  or  course  of  action  designed  to  influence  and  determine  decisions  and  ac- 
tions. 

Procedure 

A  way  of  performing,  or  a  method  used,  in  dealing  with  the  affairs  of  a  business. 

Progressive  electronic  gaming  machine 

An  electronic  gaming  machine,  with  a  payoff  indicator,  in  which  the  payoff  in- 
creases as  it  is  played. 

Rake 

Means  the  fee  the  gaming  facility  charges  a  customer  for  using  a  position  at  a  gam- 
ing table. 
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Randomness 

The  observed  unpredictability  and  absence  of  pattern  in  a  set  of  events  that  have 
definite  probabilities  of  occurrence. 

Recording  Device 

A  video  cassette  recorder  used  to  record  video  footage  from  a  camera. 

Reel  strip  settings 

Setting  positions  on  electronic  gaming  machine  reels  so  that  they  correspond  to  the 
calibrations  regulating  winning  combinations  and  payoffs. 

Request  for  credit 

A  document  prepared  by  a  pit  supervisor  or  pit  clerk  to  authorize  the  preparation 
of  a  credit  slip. 

Request  for  fill 

A  document  prepared  by  a  pit  supervisor  or  pit  clerk  to  authorize  the  preparation 
of  a  fill  slip. 

Runner 

Means  a  gaming  employee  who  transports  chips /cash  to  and  from  a  gaming  table 
to  a  cashier. 

Stationary  Camera 

A  camera  fixed  into  a  set  position  and  can  only  be  moved  manually. 

Security  department 

Means  a  department  within,  or  utilized  by,  a  gaming  operation  whose  employees 
assist  in  maintaining  compliance  with  all  internal  controls  but  do  not  participate  in 
operating  table  games  or  electronic  gaming  devices,  and  do  not  participate  in  cash- 
ier cage  operations. 

Shift  boss 

(Manager)  the  executive  with  overall  responsibility  for  gaming  facility  operations 
during  a  shift. 

Shill 

Individuals  used  to  encourage  poker  or  other  non-house  barUcing  card  games  play 
or  maintain  the  minimum  number  of  players  required  to  sustain  the  game.  Also, 
called  a  proportional  player. 

Short  pay 

A  payoff  from  an  electronic  gaming  device  that  is  less  than  the  listed  amount. 

Confidential  Information  for  NIGA  Members  Only 


232 


Glossary  88 

Slip  dispenser 

(Whiz  machine)  a  locked  device  used  primarily  in  a  cage  to  dispense  fill  and  credit 
slips  in  numerical  sequence. 

Slot 

An  electronic  gaming  device 

Surveillance/Observation  Room 

Designated  area  to  monitor  surveillance  equipment. 

Soft  count 

The  count  of  the  contents  in  a  drop  box  or  bill  vaUdator. 

Standard  Operating  Procedure 

Refers  to  an  established  procedure  to  be  followed  in  a  given  situation.  Give  step 
by  step  instructions  so  that  anyone  coming  into  the  operation  would  be  able  to 
follow  the  instructions  and  actually  perform  the  task. 

System  of  Internal  Control 

Plan  of  organization  and  all  of  the  coordinated  methods  and  measures  adopted 
within  a  business  to  safeguard  its  assets,  check  the  accuracy  and  reliability  of  its 
accounting  data,  promote  operational  efficiency,  and  encourage  adherence  to  pre- 
scribed managerial  poUcies. 

Table  chip  tray 

A  container  used  to  hold  coins  and  chips  at  a  gaming  table. 

Table  game 

House  banked  game. 

Table  inventory 

Total  coins  and  chips  at  a  table. 

Theoretical  hold 

The  intended  hold  percentage  or  win  of  an  individual  electroruc  gaming  device  as 
computed  by  reference  to  its  payout  schedule  and  reel  strip  settings. 

Theoretical  hold  sheet  (Par  Sheet) 

A  form  that  lists  the  characteristics  of  an  individual  electronic  gaming  device,  such 
as  reel  settings,  award  schedule,  number  of  coins  that  may  be  played,  number  of 
reels,  theoretical  hold,  and  other  data  applicable  to  an  electroruc  gaming  device. 
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Tier  A 

Gaming  facilities  with  annual  gross  gaming  revenue  in  excess  of  $ . 


TierB 

Gaming  facilities  with  annual  gross  gaming  revenue  at  or  below  $ . 

Token 

A  metal  representative  of  value  issued  by  a  tribe  for  use  in  electronic  gaming  de- 
vices or  at  table  games  at  the  tribal  gaming  facility. 

Tribe 

The  respective  federally  recognized  Tribe,  Band,  Nation,  Pueblo,  Rancheria  or  any 
of  its  authorized  entity(s),  body(s),  official(s),  agent(s)  or  representative(s). 

Vault 

A  secure  area  within  the  ganung  facility  where  currency,  coins,  and  chips  are  stored. 

Wager 

A  sum  of  money  or  thing  of  value  risked  on  an  uncertain  occurrence. 

Weigh  count 

The  value  of  coins  and  currency  counted  by  a  weigh  machine. 

Weigh  Scale 

A  scale  that  calculates  (by  weight)  the  amount  of  money  in  a  given  bucket/bags 
from  an  electronic  gaming  device/slot. 

Work  Papers 

Documents  contaiiung  the  evidence  to  support  the  auditors  findings,  options,  con- 
clusions, and  judgements. 

Wrap 

The  procedure  of  wrapping  coins.  May  also  refer  to  the  total  amount  or  value  of 
the  wrapped  coins. 
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October  31,  1996 

The  Honorable  John  McCain 
Senate  Committee  on  Indian  Affairs 
United  States  Senate 
Washington  DC,  20510 

Dear  Senator  McCain, 

This  is  in  response  to  your  request  for  additional  information  from  NIGA  in  regard  to  the 

Oversight  Hearing  concerning  the  National  Indian  Gaming  Conrunission. 


1)  On  page  six  of  your  statement  you  suggest  that  some  of  the  decisions  of  the  NIGC 
have  been  unfair  or  hostile  to  Indian  gaming.  Could  you  please  provide  some 
examples  of  these  types  of  decisions? 

NIGA  Response:  Our  exact  statement; 


we  can  not  say  the  NIGA  Member  Indian  Nations  agree  with  100%  of  the 
Commissions  enforcement  decisions. 


Under  the  previous  Hope  Commission,  there  was  a  genuine  feeling  that  the  NIGC  was 
hostile  to  Indian  Nations  and  Indian  gaming.  Tribes  felt  they  lacked  any  significant  access 
to  the  Commission,  that  the  Commission  operated  to  suppress  economic  development, 
rather  than  to  encourage  it,  and  that  the  regulatory  framework  developed  by  that 


235 

Commission  did  not  follow  the  intent  of  the  IGRA  and  was  unreasonably  adverse  to 
Indian  Nations. 

Under  Chairman  Monteau,  disagreements  with  the  NIGC  have  decreased  and  the  NIGC  is 
generally  viewed  as  acting  in  line  with  the  intent  of  IGRA.  This  is  not  to  say  Indian 
Country  and  NIGC  agree  all  the  time. 

Individual  NIGA  member  Tribes  have  solicited  support  from  other  Tribes,  NIGA  and  the 
NIGA-NCAI  Task  Force  concerning  specific  actions  of  the  Commission.  These  involve 
just  about  any  matter  within  the  jurisdiction  of  the  NIGC,  including  enforcement  and  any 
unreasonable  delay  in  NIGC  actions.  NIGA  does  not  keep  records  of  these  instances. 

NIGA  sought  to  comment  in  the  form  of  an  amicus  curia  brief  on  a  administrative  appeal 
matter  before  the  NIGC  involving  the  Santee  Sioux  Tribe  of  Nebraska  and  was  denied  the 
opportunity.  NIGA  felt  the  issue  could  have  created  a  precedent  and  that  Tribes  should 
have  the  opportunity  to  comment. 

Any  comment  or  belief  that  the  NIGC  is  a  pavwi  of  Indian  Nations  or  NIGA  is  mistaken. 
Furthermore,  we  believe  there  is  little  to  be  gained  in  dwelling  on  differences.  As  stated  in 
testimony,  NIGA  believes  the  NIGC  under  Chairman  Harold  Monteau  is  doing  a  good 
job,  given  the  limitations  of  small  appropriations,  small  staff,  and  the  size  of  the  Indian 
gaming  industry. 
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2)  Has  the  NIGC  made  decisions  that  have  unreasonably  infringed  upon  tribal 
sovereignty? 

NIG  A  Response:  As  stated  above,  the  regulations  developed  under  the  Hope  Commission 

do  not  appear  to  reasonably  follow  from  IGRA  and  unreasonably  infringe  upon  Tribal 

sovereignty.  These  objections  have  previously  been  made  to  the  Committee  and  we  will 

not  dwell  further  on  them  here. 

Indian  Nations  gave  up  a  great  deal  of  sovereignty  under  IGRA.  To  further  be  limited  not 
by  statute,  but  by  regulation,  was  not  and  is  not  the  intent  of  Congress  and  certainly  is  not 
supported  by  Indian  Nations.  The  NIGC  exists  to  provide  a  regulatory  framework  and  be 
a  regulatory  body  under  IGRA,  in  support  of  Tribal  economic  development  in  the  form  of 
gaming. 

3)  Have  NIGC  regulatory  or  enforcement  activities  unduly  inhibited  tribal  economic 
development  or  self-sufllciency? 

NIGA  Response:  It  is  more  precisely  the  states,  not  the  NIGC,  which  more  directly  hinder 

Tribal  economic  development  and  self-sufficiency. 

Certain  states  are  breaking  the  law.  They  are  acting  in  violation  of  IGRA,  a  Federal  law, 
they  were  acting  in  violation  of  IGRA  prior  to  the  Seminole  decision  and  they  are  much 
more  brazen  in  violation  of  Federal  law,  because  IGRA  is  believed  by  the  states  to  no 
longer  have  an  enforcement  mechanism  for  Tribes  and  because  the  original  enforcement 
mechanism  was  not  functional.  This  is  relevant  here  because  there  is  currently  no 
enforcement  authority  available  against  states  who  break  the  law.  There  is,  however,  an 
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enforcement  mechanism  available  against  criminal  actions  of  state  Governors  who  refuse 
to  compact,  for  example,  Arizona  Governor  Fife  Symington.  That  is  for  the  U.S.  to  bring 
suit  against  the  Governor  in  Fetieral  Court  for  failure  to  negotiate  in  good  faith. 

The  NIGC  takes  regulatory  and  enforcement  actions  against  Tribes,  but  is  powerless  to 
make  states  acting  against  the  law  come  into  compliance.  The  NIGC  and  Federal 
government  are  believed  to  be  infHnging  on  Tribal  economic  development  and  self- 
sufficiency  when  a  state  breaks  the  law  and  Tribe  seeks  to  operate  gaming  under  all 
reasonable  and  relevant  laws  and  regulations,  but  may  not  do  so  due  to  state  hindrance. 

4)  On  page  six  of  your  statement  you  state  that  the  NIGC  and  DO  J  have  worked 
with  NIGA  on  its  Seminar  Institutes.  Has  NIGA  worked  with  the  NIGC  or  DOJ  to 
determine  how  to  foster  negotiations  with  Tribes  regarding  enforcement  or 
regulatory  activities?  Please  describe  these  activities. 

NIGA  Response.  The  NIGA  Seminar  Institute  and  the  NIGA  Annual  Convention  and 

Trade  Show  Workshops  provide  the  opportunity  for  Tribes  to  question  Federal 

representatives,  including  the  NIGC  and  DOJ,  in  a  learning  environment,  not  a 

confrontational  one.  Tribal  delegates  and  their  staflf  from  the  NIGA-NCAI  Task  Force 

have  held  meetings  with  the  DOJ  Administration  and  the  U.S.  Attorneys  regarding  a 

variety  of  activities,  including  enforcement,  economic  development,  and  regulations. 

NIGA  also  has  worked  very  closely  with  the  Department  of  Treasury,  FINCIN,  and  the 

IRS  on  the  implementation  of  the  Bank  Secrecy  Act  in  Indian  Country.  We  continue  to 

work  with  them  on  compliance  issues  involving  Title  31. 
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We  believe,  and  treat  the  Seminar  Institute  as  if  it  were  a  college,  or  more  appropriately, 
an  institute  of  higher  education.  Faculty  are  experts  is  some  phase  of  gaming,  from  Tribal, 
state  or  Federal  regulatory  agencies,  or  Indian  or  contunercial  gaming  operations.  Faculty 
must  provide  a  curriculum,  attendees  are  issued  an  extensive  manual  (textbook)  for 
reference  and  review,  and  faculty  are  available  for  group  or  individual  consultation.  NIGA 
will  facilitate  this  consultation,  if  necessary. 

In  numerous  instances,  NIGA  has  worked  with  an  individual  Tribe  and  the  NIGC  or  DOJ 
to  foster  negotiations  regarding  enforcement  or  regulatory  activities,  before  the  sides 
become  opposing.  The  NIGC  and  DOJ  are  to  be  congratulated  for  recognizing  the 
benefits  of  this  and  participating.  Relationships  between  Tribal  officials  and  Federal 
officials  are  formed.  The  relevant  laws  and  regulations  are  identified  and  explained. 

5)  I  appreciate  your  strong  support  for  minimum  Federal  standards  for  the 
regulation  of  Class  III  gaming.  Is  it  now  your  view  that  a  bill  similar  to  S.  487  should 
be  advanced  in  the  105th  Congress? 

NIGA  Response:  Indian  Nations  will  meet  at  the  NIGA-NIGC  Task  Force  in  two 

meetings,  November  24,  1996  and  January  19,  1997  to  discuss  this  issue. 

There  is  little  Tribal  objection  to  minimum  Federal  standards.  Provisions  of  S.  487  which 
Tribes  objected  to  may  be  fixed  to  their  satisfaction  without  ahering  of  harming  the  intent 
of  minimum  Federal  standards  and  a  more  thorough  regulatory  framework.  However, 
Tribes  are  not  yet  convinced  a  good  intentioned  bill  will  be  accepted  by  states  and,  thus, 
could  make  it  through  Congress  without  harmfiil  amendments  being  attached.  Tribes  are 
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unified  and  solid  in  their  belief  that  the  Tribes  must  be  the  first  line,  or  primary  regulator, 
of  any  Federal  minimum  internal  control  standards.  Those  standards  should  be  no  more 
stringent  than  Nevada  standards.  Unless,  Congress  is  willing  to  apply  similar  strict  Federal 
standards  to  all  gaming. 

Without  question,  we  believe  Senators  McCain  and  Inouye  are  fiiends  to  Indian  Nations 
and  support  the  Tribes  rights  to  conduct  gaming,  and  hold  great  influence  among 
Congress.  This  weighs  heavily  on  Tribes  when  they  asked  by  their  fiiends  to  support 
gaming  legislation  which  Tribes  are  not  convinced  will  get  through  Congress  without 
harm. 

NIGA  is  willing  to  work  with  the  Committee  on  crafting  legislation  which  will  resolve  the 
potential  problems  in  Indian  gaming.  We  are  also  willing  to  sit  down  with  the  states  and 
attempt  to  achieve  compromise  on  the  issues  which  divide  us.  However,  our  sovereign 
Tribal  rights  are  not  for  sale  and  there  has  been  a  failure  on  the  part  of  states  to  respect 
that.  Until  the  time  that  states  acknowledge  Tribal  rights,  it  appears  states  will  be  the 
largest  barrier  to  productive  Indian  gaming  legislation. 


6)  Is  it  fair  to  conclude  from  your  remarks  that  NIGA  would  support  an  expansion 
in  the  authority  and  power  of  the  NIGC? 


NIGA  Response:  An  effective  NIGC  has  proven  to  assist  the  development  of  Tribal 
economic  development,  gaming  and  Tribal  regulatory  structures.  NIGA  supports  an 
expansion  of  NIGC  authority  to  the  extent  that  the  NIGC  can  be  eflfective  in  prescribing 
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regulations  for  Class  in  gaining,  certifying  procedures  for  development  of  Tribal 
regulatory  systems,  and  adequately  monitoring  the  function  of  Tribal  gaming  regulatory 
structures. 

In  regard  to  other  Federal  agencies,  we  believe  the  NIGC  performs  better  for  Indian 
Country  than,  for  example,  the  BIA.  The  NIGC  is  a  regulatory  Commission  wath  problems 
similar  to  the  EPA.  Lack  of  sufficient  appropriated  fiinds  seems  to  hinder  the  agency  as 
much  as  a  lack  of  sufficient  authority. 

We  believe  a  measured  approach  to  increased  authority  is  best.  It  is  vitally  important  the 
local  authority,  the  Tribal  regulatory  agencies,  be  the  first  level  of  checks  and  balances. 
Otherwise,  the  NIGC  will  have  too  large  an  area  of  responsibility  and,  ultimately,  never 
sufficiently  be  effective.  The  NIGC  may  then  oversee  the  efforts  of  the  Tribal  Regulatory 
body,  measuring  them  against  minimum  Federal  standards. 

In  regard  to  the  perception  of  NIGC  efforts,  what  further  concerns  NIGA  is  the 
underlying  implication  and  feeling  by  some  in  Congress  that  Indians  are  not  qualified  to 
regulate  Indians.  This,  we  believe,  was  the  basis  for  the  inappropriate  questioning  of 
Chairman  Monteau  at  the  NIGC  hearing.  This  line  of  reasoning  is  patently  unfair,  it  is 
wrong,  and  it  lends  itself  to  racial  overtones.  The  NIGC  will,  for  whatever  other  invented 
reason,  never  seem  to  function  correctly  when  viewed  from  this  prospective. 
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Every  minority  or  group  at  the  low  rung  of  the  ladder  has  had  to  fight  off,  fi-om  those  in 
authority,  this  assumption.  In  the  history  of  this  Country,  these  efforts,  under  the  guise  of 
concern,  to  keep  people  fi-om  having  legal  authority  over  other  members  of  their  race  or 
nationality,  have  worked  to  harm  Black  people,  Hispanic  people,  Jevwsh  people,  Irish 
people,  Italian  people,  and  just  about  everyone  else.  It  wasn't  right  then.  It  isn't  right  now 
when  it  is  being  done  to  Indian  people. 

7)  Why  does  NIGA  believe  the  recent  increase  in  the  number  of  NIGC  enforcement 
actions  means  the  NIGC  is  performing  better  rather  than  that  more  tribal 
operations  are  requiring  more  enforcement? 

NIGA  Response:  The  figure  was  cited  as  a  statistic,  representative  of  the  increased  efforts 

of  the  Commission.  We  also  cited  other  numerous  examples  of  the  efforts  of  the  NIGC  to 

meet  and  address  possible  regulatory  shortcomings. 

For  example,  the  California  issues  were  in  existence  during  the  Hope  Commission,  and 
have  not  changed.  Most  of  the  gaming  operations  were  established  and  opened  during  this 
period.  No  NIGC  actions  were  laken,  then.  Chairman  Monteau  inherited  the  California 
policies  of  Chairman  Hope.  We  note,  there  has  been  no  acceleration  or  unreasonable 
exacerbation  of  the  California  situation  under  Chairman  Monteau.  The  California  issues 
have  been  under  litigation  since  prior  to  the  Monteau  Commission  and  the  situation  has 
been  legally  clouded  enough  to  have  three  U.S.  Attorneys  from  separate  jurisdictional 
districts  of  California  and  the  U.S.  Department  of  Justice  decline  to  take  legal  action 
against  the  Tribes.  The  DOJ  position  on  California  was  described  before  Committee  at  a 
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prior  hearing  concerning  S.  487.  What  possible  grounds  could  Chairman  Monteau  use  if 
his  prosecuting  Attorneys  will  not  take  action? 

Tribes  have  improved  at  meeting  regulatory  standards  through  the  years.  More  dollars  are 
being  spent,  more  employees  trained,  more  experts  being  added  to  the  industry,  etc.  It  is 
unreasonable  to  believe  that  under  the  Hope  Commission,  there  was  less  need  for 
regulatory  enforcement.  The  world  doesn't  work  that  way.  Each  succeeding  Commission 
should  see  and  realize  the  benefits  of  the  Indian  gaming  industry  getting  more  astute,  more 
practiced  and  simply  better  at  meeting  the  standards. 

Indian  Country  is  aware,  as  Congress  should  be,  the  newspapers  are  full  of  enforcement 
actions  taken  each  day  against  Nevada  casinos  and  other  non-Indian,  for-profit  gaming 
establishments.  This  includes  indictments  for  organized  crime  infiltration.  Indian  Country 
is  concerned  of  the  effect  this  has  on  our  governmental  gaming,  which  exists  to  increase 
revenue.  However,  does  anyone  point  out  that  these  systems  are  not  adequately  regulated? 
NIGA  supports  regulatory  systems  which  will  hold  the  entire  industry  accountable.  There 
will  always  be  a  need  for  effective  regulatory  authority,  just  as  there  is  with  EPA,  NEPA, 
SEC  and  other  Federal  regulatory  bodies. 


8)  While  I  strongly  support  a  Federal  policy  that  respects  Tribal  self-determination, 
including  the  tribal  right  to  make  wrong  decisions,  in  your  view  should  NIGC  be 
involved  in  approving  or  disapproving  under  IGRA  the  management  contracts 
agreed  to  by  Tribes,  including  their  business  decisions  regarding  payment  levels? 
Please  explain. 
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NIGA  Response:  Some  arm  of  the  Federal  government  will,  in  all  likelihood,  always  be 
responsible  for  approving  Indian  Tribal  contracts.  This  is  part  of  the  Trust  Responsibility. 

However,  there  are  certain  standards  a  trustee  must  consider.  In  the  most  obvious 
example,  you  do  not  vest  a  ten  year  old  with  the  same  level  of  responsibility  as  a  25  year 
old.  When  a  Tribe  has  adequate  representation,  when  a  Tribe  has  the  demonstrated  the 
knowledge  and  experience  to  reach  the  decision,  and  when  all  information  is  made 
available,  the  participation  of  the  NIGC  should  be  concentrated  more  on  the  regulatory 
aspects  than  the  trustee  aspects. 

We  believe  Indian  Nations  have,  largely,  reached  this  point.  We  agree  the  NIGC  should  be 
available  to  review  contracts  to  assure  they  meet  the  current  or  future  minimum  regulatory 
frameworks. 

The  payment  levels  to  management  companies  is  ranged  within  IGRA.  The  purpose  of  the 
ranging  is  to  allow  Tribes  to  attract  and  access  adequate  levels  of  funds  for  development 
of  their  gaming  operations.  The  size  of  the  complex,  the  capital  needed,  and  the  time  to 
repay  will  set  the  range  of  payment. 

9)  Why  in  your  view  does  it  not  create  the  appearance  of  a  conflict  of  interest  for  the 
NIGC  to  have  a  dual  role  of  regulator  and  advocate  for  Indian  gaming? 

NIGA  Response:  The  most  basic  activity  of  a  effective  regulator  is  to  permit  the  "good" 

and  prevent  the  "bad."  In  Indian  gaming,  the  "good"  is  increased  economic  development, 

increased  jobs,  decreased  poverty  and  a  healthy  Tribal  environment.  The  "bad"  is 
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corruption,  crime,  inappropriate  business  activities,  etc.  A  good  regulator,  then,  seeks  the 
same  goals  as  a  gaming  advocate,  a  well  run,  long  lasting  industry.  The  difference  is,  of 
course,  the  regulator  has  the  force  of  law  available  to  effect  those  efforts. 

This  example  is  evident  in  many  other  areas.  For  example,  in  the  Senate,  Senators  are 
reviewed  and  regulated  by  other  Senators.  No  one  questions  their  intentions  because  they 
are  in  the  Senate,  are  advocates  for  a  well  run  Senate,  and  are  regulators  of  the  Senate. 
The  regulators  of  the  Securities  and  Exchange  Commission  also  come  from  the  industry 
and  are  similar  advocates. 

This  goes  back  to  the  previous  point,  which  is  important  to  realize,  about  whether  Indians 
may  regulate  an  Indian  run  industry.  You  almost  have  to  be  a  person  familiar  with  any 
industry,  and  an  advocate,  to  regulate  it.  Only  then,  will  you  care  enough  to  do  the  often 
thankless  work  to  make  it  succeed  over  the  long  haul. 

In  conclusion,  NIGA  thanks  you  again  for  the  opportunity  to  testify  at  this  hearing.  If  your 
have  any  questions  or  concerns  regarding  these  comments,  please  feel  free  to  contact  Tim 
Wapato,  NIGA  Executive  Director,  (202)  546-771 1 .  We  look  forward  to  working  with 
you  and  the  Committee  to  resolve  these  regulating  concerns  and  move  forward  positively. 
Sincerely, 


Rick  Hill 
NIGA  Chairman 
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QUESTIONS  FOR  THE  RECORD 
FROM 
THE  SENATE  COMMITTEE  ON  INDIAN  AFFAIRS 

Question  1  -  Please  identify  any  statutory  impediments  to  the  effective 
enforcement  of  closure  orders  and  describe  how  IGRA  should  be  amended  to 
facilitate  such  enforcement. 

Answer  -  The  NIGC  concurs  with  the  Justice  Department's  response  to  this 
question. 

a)  Specifically,  what  problems  were  experienced  by  the  U.S.  Attorney  in 
seeking  to  enforce  the  Commission's  closure  order  for  the  Santee  Sioux  Casino 
operation  in  Nebraska 

Answer  -  The  NIGC  concurs  with  the  Justice  Department's  response  to  this 
question. 

b)  The  Nebraska  Attorney  General  has  provided  testimony  that  indicates 
that  the  Department  of  Justice  received  notice  of  the  illegal  Santee  operations  in 
February  of  1996  and  yet  enforcement  proceedings  did  not  commence  until 
April  25,  1996.   Could  you  explain  the  circumstances  surrounding  this  delay? 

Answer  -  Three  factors  contributed  to  the  decision  not  to  bring  an  immediate 
enforcement  action  against  the  tribe: 

1)  the  local  U.S.  Attorney  was  engaged  in  discussions  with  the  Santee  Sioux 
Tribe  concerning  voluntary  closure; 

2)  when  it  became  apparent  that  these  discussions  would  not  lead  to 
voluntary  closure,  the  NIGC  instituted  administrative  proceedings  against  the 
Tribe,  which  initially  led  to  voluntary  closure  of  the  casino; 

3)  the  pendency  of  a  lawsuit  which  the  Santee  Sioux  Tribe  had  brought 
against  the  State  of  Nebraska  for  failure  to  negotiate  in  good  faith  presented  a 
vehicle  for  resolving  many  of  the  issues  surrounding  gaming  in  Nebraska, 
thereby  hastening  good  faith  bargaining  over  compacts.   In  the  wake  of  the 
Seminole  decision,  this  suit  was  dismissed. 

After  these  efforts  failed  to  resolve  the  issue,  the  NIGC  issued  its  Closure  Order. 

c)  How  does  the  Department  of  Justice  coordinate  with  State  Attorneys 
General  in  the  enforcement  of  violations  of  the  IGRA? 
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Answer  -  The  NIGC  defers  to  the  Department  of  Justice. 

d)  The  Nebraska  proceeding  appears  to  raise  concerns  regarding  the 
statutory  authorities  of  the  Commission  and  the  Department  of  Justice  under 
IGRA.   Please  explain  why  the  court  dismissed  the  Federal  government's 
petition  for  a  restraining  order  and  permanent  injunction  against  the  Santee 
Casino?  Why  isn't  the  Federal  government  entitled  to  civil  iiyunctive  relief 
under  IGRA?   Are  there  additional  statutory  authorities  required? 

Answer  -  The  district  court,  in  its  Findings  of  Fact  and  Conclusions  of  Law, 
acknowledged  that  the  Chairman's  closure  order  remains  in  effect  notwithstanding 
the  Santee  Sioux  Tribe's  appeal  to  the  full  Commission,  but  nevertheless  held  that 
the  United  States  was  not  entitled  to  civil  injunctive  relief  enforcing  the  order.   The 
court  appears  to  be  of  the  view  that  the  United  States  must  have  express  statutory 
authority  to  seek  judicial  enforcement  of  NIGC  orders.   The  NIGC  believes  that  the 
United  States  is  entitled  to  civil  injunctive  relief  for  violations  of  lawful  agency 
orders  and,  therefore,  no  express  authorization  is  required.  Thus,  the  NIGC 
respectfully  believes  the  district  court's  order  is  in  error. 

e)  What  prevents  the  U.S.  Attorney  from  beginning  criminal  proceedings 
under  the  Johnson  Act  against  the  Tribe  and  any  individual  involved  in  the 
illegal  operations  at  Santee? 

Answer  -  The  NIGC  defers  to  the  Department  of  Justice  to  respond  to  this 
question. 

Question  2  -  Describe  the  current  status  of  casino  gaming  in  California. 
What  enforcement  actions,  if  any,  has  the  Commission  taken  with  regard  to 
uncompacted-for  gaming  in  California? 

Answer  -  According  to  our  November  1996  compliance  report  to  the 
Secretary  of  the  Interior,  there  are  41  tribes  in  California  that  conduct  gaming.   Five 
of  these  tribes  have  tribal-state  compacts  for  off-track  betting.   Although  many  were 
in  substantial  compliance,  none  were  in  full  compliance  with  all  eight  of  the  major 
compliance  obligations  for  tribes  under  the  Indian  Gaming  Regulatory  Act. 

Because  of  ongoing  litigation  in  state  and  federal  court,  the  compact  negotiations 
were  stalled  for  several  years.   However,  with  the  resolution  of  some  of  those 
actions,  initial  compact  negotiations  with  the  Pala  Band  are  now  progressing. 

In  light  of  recent  court  decisions  which  clarified  the  law  in  California,  the  NIGC 
recently  adopted  a  new  enforcement  policy  in  the  state  with  regard  to  Class  III  tribal 
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gaming  without  a  compact.   Bulletin  96-4  notified  all  tribes  that  any  new 
uncompacted  gaming  initiated  by  the  tribes  would  be  subject  to  immediate 
enforcement  actions.   Subsequently,  the  Chairman  issued  letters  to  the  Berry  Creek 
Rancheria  and  the  Shingle  Springs  Rancheria  warning  them  that  the  NIGC  would 
close  down  any  Class  III  operations.   The  Shingle  Springs  facility  voluntarily  closed 
and  the  United  States  Attorney  has  begun  discussions  with  Berry  Creek  Rancheria. 

Question  3  -  Did  the  Commission  approve  a  management  contract 
between  the  White  Earth  Band  of  Chippewa  Indians  and  Gaming  World 
International? 

Answer  -  The  NIGC  did  not  approve  a  management  contract  between  the 
White  Earth  Band  of  Chippewa  Indians  and  Gaming  World  International. 

Did  the  contract  give  the  manager  35%  of  the  gross? 

Answer  -  The  NIGC  received  an  amendment  dated  November  5,  1992,  to 
the  gaming  management  contract  the  Bureau  of  Indian  Affairs  approved  between  the 
White  Earth  Band  of  Chippewa  Indians  and  Gaming  World  International,  Ltd.   The 
amendment  sought  to  change  the  contract  term  and  increase  the  Manager's  fee  as  a 
percentage  of  the  profits. 

The  NIGC  was  unable  to  complete  a  review  and  act  on  the  amendment  within  the 
30-day,  regulatory  time  frame.   Therefore,  the  amendment  was  deemed 
disapproved.   The  NIGC  also  reviewed  the  substance  of  the  amendment  and 
determined  that,  even  if  it  had  completed  the  review  within  the  30-day  time  period, 
the  NIGC  would  still  have  disapproved  the  amendment.  The  arguments  submitted 
by  the  parties  did  not  demonstrate,  as  required  by  the  IGRA,  that  the  capital 
investment  and  income  projections  justified  the  proposed  change  in  contract  terms. 

Were  the  manager's  top  officials  properly  licensed?  Why  did  the 
Commission  approve  the  contract? 

Answer  -  Because  the  NIGC  did  not  approve  the  contract,  it  was  not 
necessary  to  conduct  background  investigations  and  make  suitability  determinations 
on  the  persons  with  a  financial  interest  in,  or  management  responsibility  for,  the 
contract. 

Question  4  -  At  Leech  Lake  allegations  were  made  that  top  casino 
ofncials  were  not  licensed  prior  to  working  at  the  casino.   How  could  something 
like  this  happen  without  the  knowledge  of  the  Commission? 

Answer  -  Under  NIGC  regulations  all  key  employees  and  primary 
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management  officials  are  required  to  be  investigated  and  licensed  by  the  tribe.   All 
such  licensing  decisions  are  reviewed  by  the  NIGC.   Because  of  the  delays  tribes 
encounter  completing  the  background  investigations  and  licensing  procedures,  an 
employee  is  allowed  to  work  in  a  gaming  operation  for  up  to  90  days  while  the 
licensing  procedures  go  forward. 

At  Leech  Lake  the  individuals  involved  were  working  in  the  Casino  without  licenses 
during  this  90-day  interim.  As  soon  as  the  NIGC  became  aware  of  the  problem, 
which  related  to  a  serious,  ongoing  dispute  within  the  tribal  government,  it  advised 
the  tribe  that  if  the  subject  individuals  continued  to  work  in  the  Casino  without 
licenses  beyond  the  90-day  period,  the  NIGC  would  take  appropriate  enforcement 
action.   In  November  of  1996,  the  NIGC  advised  the  Leech  Lake  Tribe  that  it  would 
close  the  Tribe's  two  gaming  facilities  if  the  regulatory  violations  were  not 
corrected.  Subsequent  to  that  letter  and  after  NIGC  sponsored  mediation,  the 
members  of  the  Leech  Lake  Reservation  Tribal  Council  signed  an  agreement  In 
December  indicating  they  had  taken  steps  to  fully  comply  with  NIGC  background 
and  licensing  regulations. 

What  can  be  done  to  prevent  unlicensed  individuals  and  individuals 
without  completed  background  investigations  from  working  at  Indian  gaming 
operations? 

Answer  -  In  accordance  with  the  IGRA,  licensing  is  a  tribal  function 
sometimes  shared  with  a  State  pursuant  to  a  compact.  The  most  effective  means  of 
preventing  unlicensed  individuals  from  working  at  a  gaming  operation  is  to  ensure 
compliance  with  the  NIGC  regulations  relating  to  the  licensing  by  the  tribe  of  key 
employees  and  primary  management  officials  of  a  gaming  operation.  The  NIGC  has 
recently  taken  several  steps  to  improve  its  compliance  efforts  in  this  area.  On  a  pilot 
basis,  procedures  have  been  adopted  to  streamline  the  process  by  which  investigative 
background  materials  are  submitted  to  the  NIGC.   In  addition,  the  NIGC  has 
worked  with  tribes  and  state  regulatory  commissions  to  eliminate  redundancies  in  the 
background  investigations  which  both  agencies  may  require  a  tribe  to  perform.  The 
NIGC  has  also  stepped  up  its  enforcement  activity  in  this  area.  During  the  last 
quarter  of  1996,  Notices  of  Violations  have  been  issued  to  four  tribes  for  failure  to 
complete  properly  background  investigations  on  casino  employees. 

Question  5  -  Your  testimony  discusses  the  great  potential  for  abuse  in  the 
area  of  consulting  agreements,  employment  agreements,  financial  agreements, 
and  lease  agreements.  How  does  the  Commission  prevent  Indian  tribes  from 
entering  into  agreements  that  in  fact  constitute  illegal  management  contracts? 
What  can  be  done  to  prevent  further  abuses? 

Answer  -  The  NIGC  is  considering  issuing  regulations  that  would  require 
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that  all  contractual  arrangements  relating  to  the  operation  of  tribal  gaming  facilities 
be  reviewed  by  the  NIGC  to  determine  if  such  agreements  constitute  "Management 
Contracts"  that  require  NIGC  approval  pursuant  to  25  U.S.C.  §2711. 

The  NIGC  cannot  prevent  Indian  tribes  from  entering  into  consulting  agreements  or 
other  contracts  that  in  fact  constitute  illegal  management  contracts,  although  an 
enforcement  action  may  lie  against  the  parties  to  the  contract.  The  NIGC  can  and 
does  review  other  contracts  and  agreements  (other  than  management  contracts) 
submitted  for  review  and  does  advise  the  parties  as  to  whether  or  not  they  are 
management  contracts.   If  any  of  these  other  contracts  are  determined  to  be 
management  contracts  the  parties  are  advised  that  the  contracts  are  void  unless 
approved  by  the  Chairman. 

The  NIGC  also  reviews  agreements  under  which  the  tribes  and  contractors  are 
actually  operating.   In  instances  where  the  NIGC  determines  that  the  parties  are 
operating  under  an  unapproved  management  contract,  enforcement  actions  zu^e 
considered.   Enforcement  actions  have  been  taken  in  two  such  situations. 

Question  6-1  appreciate  your  support  for  S.  487.   Please  identify  any 
additional  authorities  which  should  be  provided  to  the  Commission  under  this 
legislation? 

Answer  -  The  NIGC  has  no  recommendations  for  additional  authorities  at 
this  time.  The  Commission  is  available  to  work  with  the  Committee  on  any  future 
Indian  gaming  legislation  it  might  propose. 

Question  7  -   In  light  of  the  rapid  expansion  of  Indian  gaming  and  the 
increasing  role  of  the  Commission  regarding  Class  III  gaming,  how  much 
funding  would  be  required  to  effectively  carry  out  your  current  statutory 
obligations? 

Answer  -  The  NIGC  is  in  the  process  of  assessing  its  funding  needs  given  the 
rapid  expansion  of  Indian  gaming  and  the  need  to  fulfill  the  NIGC's  responsibilities 
under  IGRA.   Given  the  growth  of  Indian  gaming  in  recent  years,  effective 
regulation  would  require  significantly  more  staff  and  resources  than  now  statutorily 
available  to  the  NIGC.   Although  we  do  not  have  an  estimate  of  our  funding  needs 
available  at  this  time,  we  believe  that  it  may  be  necessary  to  amend  the  IGRA  to 
provide  sufficient  funds  to  enable  oversight  of  the  more  than  270  Indian  gaming 
operations  in  the  U.S.  The  NIGC  is  in  the  process  of  preparing  a  legislative 
initiative  that  would  lift  the  current  cap  on  Class  II  fees  and  make  Class  III  gaming 
revenue  subject  to  assessment. 

Would  the  assessment  section  of  S.  487  provide  sufHcient  resources  to 
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the  Commission  to  carry  out  its  obligations  under  current  law  if  amended  by  S. 
487? 

Answer  -  The  assessment  section  of  S.  487  would  provide  additional 
resources  to  the  NIGC  to  carry  out  its  obligations  under  current  law. 

If  the  Commission  were  responsible  for  regulation  and  oversight  over  all 
forms  of  Class  III  gaming,  what  level  of  funding  would  be  required? 

Answer  -  The  NIGC  is  not  in  a  position  to  answer  this  question  at  this  time. 
There  are  too  many  unknowns  to  be  able  to  develop  an  answer  without  additional 
research.   A  response  would  require  knowledge  of  the  statutory  requirements,  the 
responsibilities  of  the  tribes,  the  responsibilities  of  the  states,  the  number  of 
operations,  the  geographic  dispersion  of  the  operations,  the  complexity  of  the 
operations,  etc. 

Question  8  -  How  many  notices  of  violation  has  the  Commission  issued 
since  its  star  in  1991? 

Answer  -  Since  its  regulations  became  operational  on  February  22,  1993,  the 
NIGC  has  issued  seventeen  Notices  of  Violation. 

How  many  of  those  violations  have  been  corrected? 

Answer  -  Except  for  two  matters  which  are  still  pending,  in  each  instance  the 
underlying  regulatory  violation  was  corrected. 

Question  9  -  How  many  closure  orders  has  the  Commission  issued  since 
its  start  in  1991? 

Answer  -  Since  its  regulations  became  operational  on  February  22,  1993,  the 
NIGC  has  issued  seven  closure  orders. 

How  many  of  those  orders  have  resulted  in  actual  closures? 

Answer  -  Except  with  regard  to  the  Santee  Sioux  Tribe,  in  each  instance 
closure  was  accomplished. 

How  many  of  those  closures  were  voluntary? 

Answer  -  In  all  but  that  one  instance,  closure  was  achieved  by  a  voluntary 
decision  of  the  tribe.  In  numerous  additional  situations  voluntary  compliance  was 
achieved  following  the  NIGC's  threatened  use  of  a  closure  order. 
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Question  10  -  Once  they  are  received,  how  long  does  it  take  the 
Commission  to  review  and  approve  tribal  ordinances  and  resolutions  regulating 
Class  II  and  Class  III  gaming? 

Answer  -  Once  they  are  received,  it  takes  the  NIGC  no  longer  than  90  days 
to  review  and  approve  tribal  ordinances  and  resolutions  regulating  Class  II  and  Class 
III  gaming. 

How  long  does  it  take  the  Commission  to  review  and  approve 
management  contracts  for  Class  II  and  Class  III  gaming? 

Answer  -  It  takes  the  NIGC  from  six  (6)  to  eighteen  (18)  months  to  review 
and  approve  management  contracts  for  Class  II  and  Class  III  gaming. 

In  accordance  with  reinventing  efforts  and  as  expertise  is  further  developed,  the 
NIGC  is  continually  working  to  shorten  the  processing  time  for  each  individual 
contract.  NIGC  staff  meets  with  the  parties  and  their  advisors  to  make  the  contract 
acceptable  as  quickly  as  possible.     The  NIGC  will  continue  to  work  with  the 
parties  to  get  each  individual  contract  approved  in  the  shortest  time  possible. 

Question  11  -  Regarding  the  Mohegan  casino,  did  the  Commission 
investigate  the  background  of  financier  Sol  Kerzner  to  the  fullest  extent  allowed 
by  IGRA? 

Answer  -  The  NIGC  investigated  the  background  of  Sol  Kerzner  to  the 
fullest  extent  allowed  by  IGRA. 

Did  the  State  of  Connecticut  investigate  his  background  to  the  fullest 
extent  permitted  under  the  Tribal-State  compact?  Please  describe  how  the 
NIGC  and  the  Connecticut  State  background  checks  of  Mr.  Kerzner  differed 
from  each  other,  both  in  procedure  and  outcome? 

The  NIGC  cannot  speak  to  the  issue  of  whether  the  State  of  Connecticut  investigated 
Mr.  Kerzner  to  the  fullest  extent  permitted  under  the  Tribal-State  compact  or  to 
procedural  differences  used  by  the  State.  The  State  of  Connecticut  was  permitted 
access  to  all  background  material  that  was  made  available  to  be  analyzed  by  the 
NIGC. 

Question  12  -  While  I  strongly  support  a  Federal  policy  that  respects 
tribal  self-determination,  including  the  tribal  right  to  make  wrong  decisions, 
what  factors  do  you  apply  in  approving  or  disapproving  under  IGRA  the 
management  contracts  agreed  to  by  tribes,  including  their  business  decisions 
regarding  payment  levels? 
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Answer  -  In  approving  or  disapproving  management  contracts  agreed  to  by 
tribes,  including  their  business  decisions  regarding  payment  levels,  the  NIGC 
follows  the  requirements  set  forth  in  the  Indian  Gaming  Regulatory  Act  (IGRA)  and 
elaborated  on  in  the  NIGC's  regulations.   Specifically,  with  regard  to  payment  levels 
above  30%,  the  Chairman  must  be  satisfied  that  the  capital  investment  required  and 
the  income  projections  for  the  gaming  operation  require  the  additional  fee. 

In  administering  these  requirements,  the  NIGC  considers  various  factors,  including 
the  following: 

1)  Compensation.   The  amount  being  paid  for  "management," 
i.e.,  for  the  performance  of  the  day-to-day  management  function. 

2)  Capital  investment.   The  NIGC  considers  both  loans  and  contributions  of 
capital  as  capital  investment.   However,  their  respective  values  differ 
considerably.   A  straight  contribution  of  capital  to  the  enterprise  would 
justify  a  higher  percentage  of  the  revenues  than  a  loan  to  be  repaid  by  the 
tribe,  with  interest. 

3)  Income  projections.   The  income  projections  are  evaluated  in  terms  of 
quality  and  weighed  against  any  protection  that  are  built  in  for  the  tribe.   For 
example,  a  declining  fee  rate  with  increasing  revenues  might  be  better  for  the 
tribe  than  a  straight  percentage  at  all  revenue  levels. 

4)  Risk.   Risk  is,  in  many  cases,  both  the  most  significant  contributor  to  the 
approved  percentage  and  the  most  difficult  to  assess.   Risk  factors  include 
such  things  as  changing  economic  conditions,  changing  tribal  leadership, 
changing  laws,  tribal  stability,  and  competition.   Within  this  factor  the 
Chairman  may  consider  other  elements  such  as  the  expertise,  business 
experience  and  success,  good  name  and  other  less  tangible  variables  that 
could  contribute  to  the  potential  success  of  the  venture. 

Question  13  -  Have  you  seen  any  evidence  of  organized  crime 
involvement  in  Indian  gaming? 

Answer  -  In  conjunction  with  the  Department  of  Justice,  the  NIGC 
investigates  allegations  that  organized  crime  has  infiltrated  Indian  gaming.   These 
investigations  do  not  provide  evidence  of  substantial  infiltration  of  Indian  gaming. 

Question  14  -  What  is  the  role  of  the  Indian  gaming  office  within  the 
Interior  Department  and  how  does  its  function  differ  from  that  of  the  NIGC? 

Answer  -  The  Indian  Gaming  Management  Staff  (IGMS)  carries  out  the 
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functions  and  responsibilities  of  the  Secretary  of  the  Interior  under  the  IGRA.   The 
IGMS  reviews,  analyzes,  and  recommends  secretarial  approval  or  disapproval  of: 
(1)  tribal-state  compacts;  (2)  secretarial  procedures  for  class  III  gaming;  (3)  per 
capita  distribution  plans;  (4)  applications  for  the  acquisition  of  lands  in  trust  for 
gaming  purposes;  (5)  leases  of  Indian  lands  for  gaming  purposes;  (6)  gaming  related 
agreements  relative  to  Indian  lands  25  U.S.C.  §81;  and  (7)  tribal  gaming  ordinances 
to  the  extent  Secretarial  approval  is  required  by  tribal  organic  documents.  The 
IGMS  differs  from  the  NIGC  in  that,  unlike  the  NIGC,  the  IGMS  is  not  a  regulatory 
agency  nor  is  it  vested  with  enforcement  powers. 

Question  15  -  Please  describe  some  examples  or  coo[>erative  efforts  or 
relationships  you  have  developed  with  those  engaged  in  State  regulation  of 
gaming? 

Answer  -  The  NIGC  has,  with  a  few  limited  exceptions,  established  effective 
working  relationships  with  state  regulatory  agencies  in  each  state  where  Indian 
gaming  is  being  conducted.   NIGC  field  investigators  routinely  consult  with  their 
counterparts  in  the  states  in  conducting  investigations.  The  NIGC  has  entered  into 
agreements  with  fifteen  states  to  share  investigative  information  relating  to  Indian 
gaming  operations.   A  number  of  NIGC's  enforcement  actions  have  been  facilitated 
by  the  efforts  of  state  regulators.  Virtually  every  management  contract  background 
investigation  conducted  by  the  NIGC  has,  to  some  extent,  included  information 
obtained  by  a  state  regulatory  agency.   Moreover,  in  a  number  of  states,  such  as 
Washington  and  Minnesota,  the  NIGC  and  state  commissions  have  worked  closely 
together  to  streamline  their  procedures  to  eliminate  redundant  compliance  obligations 
placed  upon  gaming  tribes. 

Question  16-1  appreciated  your  thoughts  on  the  breadth  and  diversity 
of  Indian  tribes  and  in  particular  Indian  gaming  operations.   How  does  this 
diversity  impact  the  statutory  obligations  of  the  Commission  to  regulate  Indian 
gaming  and  to  enforce  violations  of  the  IGRA? 

Answer  -  The  primary  impact  is  that  it  makes  it  necessary  for  the  NIGC  to 
adjust  its  enforcement  and  oversight  efforts  to  account  for  the  varying  size  and 
resources  of  gaming  tribes.   Where  tribal  resources  are  substantial,  the  NIGC  is 
often  able  to  serve  as  a  backup  to  effective  tribal  regulation.   Where  resources  are 
lacking,  the  NIGC  is  required  to  initiate  primary  enforcement  actions  as  well  as  to 
assist  the  tribe  in  establishing  the  basic  regulatory  structure  to  oversee  its  gaming 
operation. 
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QUESTIONS  SUBMITTED  BY  SENATOR  SLADE  GORTON 

Question  1  -  How  much  does  the  commission  feel  its  funding  needs  to  be 
increased  in  order  to  manage  effectively  the  Indian  gaming  industry?  For  what 
specific  purpose  would  these  additional  funds  be  used? 

Answer  -  To  manage  effectively  the  regulation  of  the  Indian  gaming 
industry,  the  NIGC  will  need  sufficient  funds  to  ensure  that  there  is  adequate 
oversight  of  the  274  operations  of  the  182  gaming  tribes.  The  NIGC  continues  to 
emphasize  enforcement  and  would  increase  substantially  the  number  of  regional 
enforcement  staff,  would  expand  its  audit  capability  and  would  develop  continuing 
informational  outreach  to  encourage  voluntary  compliance. 

Question  2  -  According  to  the  Budget  Justification  for  FY  '97,  the 
Commission's  total  unobligated  funds  equal  $5,626  million.   Please  provide  a 
detailed  breakdown  of  what  this  funding  will  be  used  for. 

Answer  -  First,  only  a  portion  of  the  unobligated  funds  listed  in  the  Budget 
Justification  for  FY  '97  can  be  used  by  the  NIGC.  The  term  "unobligated"  is  a 
misnomer  because  the  amount  shown  consists  primarily  of  funds  obligated  to  be 
returned  or  credited  to  tribes  and  contractors.   Also,  our  estimate  of  the  amount  of 
unspent  funds  at  the  beginning  of  FY  '97  has  been  revised  to  $7,364  million,  an 
increase  of  $1 .738  million  over  what  was  included  in  the  Budget  Justification  of  FY 
'97. 

Fees  collected  in  prior  years  but  not  used  $  1,706,000 

Amounts  due  to  others: 

Funds  to  be  returned  from  fees 

collected  from  gaming  operations 

in  excess  of  the  $1.5  million  cap,  3,608,000 

Deposits  received  from  contractors  to 
secure  payment  of  the  costs  of  background 
investigations  2,050,000 

Total  due  to  others  5,658,000 

Total  unspent  funds  S  7.364.000 


The  amounts  due  to  others  will  be  returned  and  the  fees  collected  in  prior  years  will 
be  used  in  FY  '97. 
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Question  3  -  It  has  been  suggested  that  IGRA  be  amended  to  allow  the 
operations  of  the  Commission  to  be  derived  completely  from  fees  and 
assessments  from  tribal  gaming  operations.   What  is  the  current  level  of  fees 
and  assessments  for  tribes? 

Answer  -  The  Indian  Gaming  Regulatory  Act,  at  25  U.S.C.  §2617  (a)(2)(A) 
provides  that  class  II  gaming  revenue  be  assessed  as  follows: 

The  rate  of  the  fees  imposed  under  the  schedule  established  under  paragraph 
(I)  shall  be  - 

(i)  no  less  than  0.5  percent  nor  more  than  2.5  percent  of  the  first 

$1,500,(X)0,  and 
(ii)  no  more  than  5  percent  of  amounts  in  excess  of  the  first 
$1,500,000,  of  the  gross  revenues  from  each  activity  regulated 
by  the  Act. 

The  NIGC  annually  determines  the  rate  of  fees  to  be  paid  thereunder. 

Currently,  fees  are  being  assessed  at  the  rate  of  one-half  of  one  percent  (.5)  of 
assessable  gross  revenues  on  class  II  revenues.   This  rate  will  be  adjusted  when  total 
revenues  are  determined  to  produce  fees  of  $1 .5  million  a  year,  the  maximum  that 
can  be  collected. 

How  much  would  these  fees  need  to  be  raised  in  order  to  fully  fund  the 
Commission? 

Answer  -  The  NIGC  estimates  that  if  the  $1 ,500,0{X)  cap  on  collectable  fees 
was  lifted,  the  rate  of  fees  imposed  under  25  U.S.C.  §2617  (a)(2)(A)  would  provide 
sufficient  fees  to  fully  fund  the  NIGC.   This  would  be  in  addition  to  reimbursements 
for  the  costs  of  processing  fingerprint  cards  and  conducting  contractor  background 
investigations. 

Question  4  -  What  is  the  justification  for  NIGC's  failure  to  close  tribal 
gaming  facilities  that  are  operating  without  a  tribal-state  compact? 

Answer  -  The  NIGC  has  taken  actions  to  close  uncompacted  Class  III 
gaming  operation  sand  will  continue  to  do  so.   Where  there  are  pending  cases  that 
address  the  scope  of  permissible  gaming  or  other  legal  issues  central  to  the 
compacting  process,  however,  the  NIGC  in  some  situation  has  deferred  issuing 
closure  orders.   The  NIGC  has  deferred  taking  enforcement  actions  because  such 
suits  have  the  potential  to  resolve  expeditiously  the  issue  of  permissible  scope  of 
gaming  and  promote  good  faith  bargaining  over  compacts.   This  in  turns  hastens  the 
day  in  which  tribes  and  states  can  work  together  to  make  IGRA  function  properly. 
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Question  5  -  What  action  does  NIGC  take  when  it  discovers  that  a  tribe 
has  established  a  Class  III  gaming  casino  in  the  absence  of  a  tribal  state 
compact? 

Answer  -  The  first  step  taken  under  such  circumstances  is  to  meet  with  the 
tribal  leadership  to  discuss  the  matter.   The  tribe  often  is  advised  that  unless  the 
Class  III  gaming  is  discontinued  voluntarily,  the  NIGC  will  take  action  to  close  the 
Class  III  activity.    If  the  tribe  elects  not  to  cease  voluntarily  the  Class  III  gaming, 
the  NIGC  coordinates  its  enforcement  activities  with  the  local  U.S.  Attorney's 
Office.   If  the  NIGC  takes  the  lead  on  the  enforcement,  it  formally  notifies  the  tribe 
in  writing  of  its  intention  to  take  enforcement  action.   Shortly  thereafter,  the 
Chairman  issues  a  Nocice  of  Violation  or  a  Temporary  Closure  Order  which 
commences  the  enforcement  proceedings. 

Question  6  -  It  has  been  reported  that  the  Chairman  is  contemplating 
issuing  an  "approval"  of  a  gambling  device  to  be  operated  on  Indian  lands 
known  as  the  "Lucky  Tab  11"  on  the  grounds  that  it  is  a  Class  II  rather  than  a 
Class  III  device.   The  State  of  California  has  brought  suit  against  the  NIGC  to 
prevent  the  Chairman  from  permitting  this  device,  alleging  that  the  Chairman 
is  without  authority  to  do  so  and  that  such  action  is  contravened  by  the 
Commission's  own  regulation^  defming  permissible  Class  II  gambling.   What 
action  does  the  Chairman  or  NIGC  contemplate  with  respect  to  the  Lucky  Tab 
II  device?  Does  the  Chairman  take  the  position  that  he  has  the  authority  to  act 
unilaterally  and  "approve"  gambling  activities  as  class  II  activities? 

Answer  -  The  NIGC  receives  numerous  requests  from  tribes  and 
manufacturers  of  gaming  equipment  and  devices  for  advisory  opinions  on  their 
proper  classification  under  the  IGRA.   The  NIGC  received  such  a  request  from  the 
manufacturers  of  the  Lucky  Tab  II  device.   The  NIGC  has  examined  the  device, 
along  with  the  Department  of  Justice,  and  has  had  a  series  of  meetings  with  the 
Justice  Department  to  consider  its  classification  as  a  class  II  or  class  III  device. 
Neither  the  Chairman  nor  the  full  Commission  intends  to  take  any  action  with 
respect  to  Lucky  Tab  II  without  the  concurrence  of  the  Justice  Department. 

The  Chairman  does  not  take  the  position  that  he  has  the  authority  to  approve 
unilaterally  gambling  activities  as  Class  II  activities.   The  Chairman  is  authorized  to 
issue  advisory  opinions;  however,  those  opinions  are  not  binding  on  the  NIGC  or 
the  U.S.  Attorney. 

Question  7  -  The  Chairman  of  NIGC  must  approve  all  ordinances 
submitted  by  the  tribes  concerning  the  conduct  or  regulation  of  gambling  on 
tribal  lands.   Among  other  things,  IGRA  provides  that  tribal  ordinances  shall 
not  be  approved  unless  the  net  revenues  from  gambling  activities  are  used  solely 
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for  five  specific  purposes: 


-  to  fund  tribal  government  operations  or  programs; 

-  to  provide  for  the  general  welfare  of  the  tribe  and  its  members; 

-  to  promote  tribal  economic  development; 

-  to  donate  to  charitable  organizations;  or 

-  to  help  fund  operations  of  local  non-tribal  government  agencies. 

It  has  been  reported  that  California  tribes  have  spent  $2.4  million  in  the  last 
several  years  on  lobbying  fees  and  campaign  contributions  to  political 
candidates.   Tribes  in  the  State  of  Washington  funded  last  year  and  this  year 
initiative  campaigns  that  would  permit,  contrary  to  existing  state  law,  the  use  of 
slot  machines. 

What  procedures  has  the  NIGC  put  into  place  to  ensure  that  tribal  gaming 
revenues  are  used  only  for  the  purposes  specified  by  IGRA?   What  enforcement 
action  has  the  NIGC  recently  imposed  against  tribes  who  are  using  gaming 
revenues  for  other  purposes? 

Answer  -  The  NIGC  currently  has  no  specific  regulations  or  procedures  in 
place  to  assess  or  analyze  the  uses  tribes  make  of  gaming  revenues.   To  date  no 
enforcement  actions  have  been  taken  against  any  tribe  or  tribes  with  respect  to 
utilization  of  gaming  revenue  that  do  not  comport  with  the  limited  purposes 
specified  in  25  U.S. C.  §2710  (b)(2)  (B). 

The  NIGC  is  contemplating  implementing  reporting  requirements  that  would  require 
gaming  tribes  to  submit  annual  reports  to  the  NIGC  detailing  how  gaming  revenues 
were  used  the  previous  year. 

Question  8  -  IGRA  provides  that  tribal  ordinances  authorizing  gambling 
must  provide  for  annual  outside  audits.  Furthermore,  all  contracts  for  more 
that  $25,000  which  relate  to  gambling  must  be  audited  annually  (25  U.S.C.  §§ 

271(b)(2)(C)  and  (D)). 

What  procedures  are  utilized  by  the  NIGC  to  ensure  that  the  required 
annual  audits  are  taking  place? 

Answer  -  The  NIGC  requires  that  the  tribes  submit  copies  of  the  annual 
audits  of  all  gaming  operations  to  the  NIGC.  The  NIGC  began  to  emphasize 
compliance  with  this  requirement  in  the  latter  half  of  1996  and  will  continue  this 
emphasis  throughout  1997. 

What  action(s)  does  NIGC  take  against  tribes  who  are  not  conducting 
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audits  to  make  them  come  into  compliance? 

Answer  -  It  is  contemplated  that  all  tribes  which  have  not  submitted  required 
annual  audits  to  the  NIGC  by  March  31,  1997,  will  be  targeted  for  enforcement 
action. 

What  gambling  tribes  has  NIGC  received  the  required  audits  from? 

Answer  -  A  list  of  the  tribes  which  are  presently  in  compliance  with  this 
requirement  is  attached. 

Are  these  audits  available  for  Congressional  review  or  review  by  the 
public?  If  not,  why? 

Answer  -  The  audits  are  not  available  for  review  by  the  public  because  the 
information  contained  in  these  reports  is  of  a  proprietary  nature.   The  disclosure  of 
such  information  would  violate  the  Indian  Gaming  Regulatory  Act  and  potentially 
jeopardize  the  business  interests  of  the  gaming  operations.   These  reports  are 
available  for  Congressional  review. 

Section  2716(a)  of  25  U.S.C.,  the  Indian  Gaming  Regulatory  Act  (IGRA),  requires 
that: 

Except  as  provided  in  subsection  (b),  the  Commission  shall  preserve 
any  and  all  information  received  pursuant  to  this  Act  as  confidential 
pursuant  to  the  provisions  of  paragraphs  (4)  and  (7)  of  section  552(b) 
of  title  5,  United  States  Code  [the  Freedom  of  Information  Act 
(FOIA)]. 

The  reference  to  paragraph  four  in  2716(a)  refers  to  exemption  four  of  the  FOIA 
which  protects  "trade  secrets  and  commercial  or  financial  information  obtained  from 
a  person  [that  is]  privileged  or  confidential."  Commercial  or  financial  information 
is  "confidential"  for  purposes  of  the  FAIA  exemption  if  disclosure  of  the 
information  is  likely  to  have  either  of  the  following  effects:  (1)  to  impair  the 
Government's  ability  to  obtain  necessary  information  in  the  future;  or  (2)  to  cause 
substantial  harm  to  the  competitive  position  of  the  person  from  whom  the 
information  was  obtained."   National  Parks  &  Conservation  Ass'n  v.  Morton,  498 
F.2d  765,  770  (D.C.  Cir.  1974).   The  "impairment  prong"  of  exemption  four  does 
not  apply  to  the  audited  financial  statements  because  the  tribes  are  required  by  IGRA 
to  submit  such  statements  to  the  NIGC. 

In  promulgating  regulations,  the  NIGC  interpreted  the  §  2716(a)  language  to 
eliminate  its  discretion  to  release  any  information  which  falls  within  exemption  four. 
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COMPLIANCE  REPORT  AS  OF  DECEMBER  31,  1996 

TRIBE 

Operatlon(s) 

ST 

Klawock  Cooperative  Association 
Klawock  Coop  Assocation  Bingo 

AK 

Metlakatia  Indian  Community 

Metlakatia  Indian  Community  Bingo 

AK 

Poarch  Band  of  Creek  Indians 
Creek  Bingo  Palace 

AL 

Ak  Chin  Indian  Community 
Harrah's  Ak-Chin  Casino 

AZ 

Colorado  River  Indian  Tribes 
Blue  Water  Casino 

AZ 

Fort  McDowell  Mohave-Apache  Indian 
Fort  McDowell  Gaming  Center 

AZ 

Fort  Mojave  Indian  Tribe 
Spirit  Mountain  Casino 

AZ 

Gila  River  Indian  Community 
Wild  Horse  Pass 

AZ 

Pascua  Yaqui  Tribe  of  Arizona 
Casino  of  the  Sun 

AZ 

San  Carlos  Apache  Tribe 
Apache  Gold  Casino 

AZ 

Tohono  O'Odham  Nation 
Desert  Diamond  Casino 

AZ 

Tonto  Apache  Tribe 
Mazatzal  Casino 

AZ 

White  Mountain  Apache  Tribe 
Hon  Dah  Casino 

AZ 

Yavapai  Apache  Tribe 
Cliff  Castle  Casino 

AZ 

Yavapai-Prescott  Indian  Tribe 
Yavapai  Bingo 

AZ 

Agua  Caliente  Band  of  Cahuilla  Indians 
Spa  Hotel  &  Casino 

CA 

Barona  Band  of  Mission  Indians 
Barona  Casino  &  Bingo 

CA 

Big  Valley  Rancheria  of  Pomo  Indians 
Konocti  Vista  Casino  &  Bingo 

CA 
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Bishop  Paiute  Tribe 
Paiute  Palace  Casino 

CA 

Cabazon  Band  of  Mission  Indians 
Fantasy  Springs  Casino 

CA 

Chemehuevi  Indian  Tribe 
Havasu  Landing  Resort 

CA 

Chicken  Ranch  Band  of  Me-Wuk  Indians 
Chicken  Ranch  Bingo 

CA 

Colusa  Band  of  Wintun  Indians 
Colusa  Indian  Bingo 

CA 

Coyote  Valley  Band  of  Porno  Indians 
Shodaki  Coyote  Valley  Casino 

CA 

Jackson  Rancheria  Band  of  Miwuk  Indians 
Jackson  Indian  Bingo  &  Casino 

CA 

Lake  Miwok  Indian  Nation  -  Middletown 
Twin  Pines  Casino 

CA 

Morongo  Band  of  Mission  Indians 
Casino  Morongo 

CA 

Redding  Rancheria 

Win-River  Casino  Bingo 

CA 

Rumsey  Indian  Rancheria 

Cache  Creek  Bingo  &  Casino 

CA 

San  Manuel  Band  of  Mission  Indians 
San  Manuel  Indian  Bingo  &  Casino 

CA 

Santa  Ynez  Band  of  Mission  Indians 
Chumash  Casino 

CA 

Soboba  Band  of  Mission  Indians 
Soboba  Legends  Casino 

CA 

Sycuan  Band  of  Mission  Indians 

Sycuan  Indian  Bingo  &  Poker  Casino 

CA 

Temecula  Band  of  Luiseno  Mission  Indians 
Pechanga  Entertainment  Center 

CA 

Twenty  Nine  Palms  Band  of  Mission  Indians 
Spotlight  29  Casino 

CA 

Southern  Ute  Indian  Tribe 
Sky  Ute  Casino  and  Lodge 

CO 

Ute  Mountain  Ute  Tribe 
Ute  Mountain  Casino 

CO 

Mashantucket  Pequot  Tribe 

Foxwoods  High  Stakes  Bingo  &  Casino 

CT 

Miccosukee  Business  Committee 
Miccosukee  Indian  Bingo  &  Gaming 

FL 
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Seminole  Tribe 

Seminole  Bingo  of  Brighton 
Seminole  Gaming  Palace  -  Immokalee 
Seminole  Gaming  Palace  -  Tampa 


FL 
FL 
FL 


Omaha  Tribe  of  Nebraska 
Casino  Omaha 


lA 


Sac  &  Fox  Tribe  of  Mississippi  in  Iowa 
Meskwaki  Bingo  &  Casino 


lA 


Coeur  d'Alene  Tribe 

Coeur  d'Alene  Tribal  Bingo 


ID 


Kootenai  Tribe  of  Idaho 
Kootenai  River  Inn 


ID 


Shoshone-Bannock  Tribes 

Shoban  Casino-  Exit  80  Casino 


ID 


Iowa  Tribe  of  Kansas  and  Nebraska 
Iowa  Tribe  Party  Games 


KS 


Prairie  Band  Potawatomi 

Prairie  Band  Potawatomi  Casino  &  Bingo 


KS 


Chitimacha  Tribe  of  Louisiana 

Cypress  Bayou  Casino/Chitimacha  Bingo 


LA 


Coushatta  Tribe  of  Louisiana 
Grand  Casino  Coushatta 


LA 


Tunica-Biloxi  Indian  Tribe  of  Louisiana 
Grand  Casino  Avoyelles 


LA 


Bay  Mills  Indian  Community 
Bay  Mills  Indian  Casino 
King's  Club  Casino  &  Lounge 


Ml 
Ml 


Grand  Traverse  Band  of  Ottawa  &  Chippew 
Leelanau  Sands  Casino 
Leelanau  Super  Gaming  Palace 


Ml 
Ml 


Hannahville  Indian  Community 
Chip-In  Casino/Motel 


Ml 


Keweenaw  Bay  Indian  Community 
Big  Bucks  Bingo 
Ojibwa  Casino  &  Resort 
Ojibwa  Casino  &  Resort  -  Marquette 


Ml 
Ml 
Ml 


Lac  Vieux  Desert  Band 

Lac  Vieux  Desert  Bingo  &  Casino 


Ml 


Saginaw  Chippewa  Indian  Tribe 
Soaring  Eagle  Casino 


Ml 


Sault  Ste.  Marie  Tribe  of  Chippewa  Indians 

Kewadin  Shores  Casino 

Vegas  Kewadin  Casino 
Grand  Portage  Band  of  Chippewa  Indians 

Grand  Portage  Lodge  and  Casino 


Ml 
Ml 
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Mille  Lacs  Band  of  Chippewa  Indians 
Grand  Casino  Hinckley 
Grand  Casino  Mille  Lacs 

MN 
MN 

Prairie  Island  Indian  Community 
Treasure  Island  Casino  &  Bingo 

MN 

Red  Lake  Band  of  Chippewa  Indians 
Lake  of  the  Woods  Casino  &  Bingo 
Red  Lake  Casino  &  Bingo 
River  Road  Casino  &  Bingo 

MN 
MN 
MN 

Shakopee  Mdewakanton  Sioux  Community 
Little  6  Bingo/  Mystic  Lake  Bingo 

MN 

Upper  Sioux  Community 
Firefly  Creek  Casino 

MN 

White  Earth  Band  of  Chippewa  Indians 
Shooting  Star  Casino 

MN 

Mississippi  Band  of  Choctaw  Indians 
Silver  Star  Hotel  &  Casino 

MS 

Assiniboine  &  Sioux  Tribes  -  Fort  Peck 
Silverwolf  Casino 

MT 

Crow  Indian  Tribe 

Absaloka/Little  Big  Horn  Casino 

MT 

Northern  Cheyenne  Tribe 

Northern  Cheyenne  Social  Club 

MT 

Eastern  Band  of  Cherokee  Indians 
Cherokee  Tribal  Casino 
Tribal  Bingo 

NC 
NC 

Standing  Rock  Sioux  Tribe 
Praihe  Knights  Casino 

ND 

Turtle  Mountain  Band  of  Chippewa  Indians 
Turtle  Mountain  Chippewa  Casinos 

ND 

Mescalero  Apache  Tribe 
Inn  of  the  Mountain  Gods 

NM 

Pueblo  of  Acoma 
Sky  City  Casino 

NM 

Pueblo  of  Isleta 

Isleta  Gaming  Palace 

NM 

Pueblo  of  Pojoaque 
Cities  of  Gold  Casino 

NM 

Pueblo  of  San  Felipe 
Casino  Hollywood 

NM 

Pueblo  of  Sandia 
Sandia  Casino 

NM 

Pueblo  of  Santa  Ana 
Santa  Ana  Star  Casino 

NM 
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Pueblo  of  Taos 

Taos  Pueblo  Slot  Room 

NM 

Fort  Mojave 
Avi  Casino 

NV 

Moapa  Band  of  Paiutes 
Moapa  Tribal  Enterprises  1 
Moapa  Tribal  Enterprises  II 

NV 
NV 

Oneida  Nation  of  New  York 
Turing  Stone  Casino 

NY 

Seneca  Nation  of  Indians 

Seneca  Nation  Bingo  -Allegany 
Seneca  Nation  Bingo  -  Cattaraugus 

NY 

NY 

Absentee-Shawnee  Tribe  of  Oklahoma 
Thunderbird  Entertainment  Center 

OK 

Cherokee  Nation  of  Oklahoma 

Cherokee  Nation  Bingo  Outpost-Catoosa 
Cherokee  Nation  Bingo  Outpost-Roland 
Cherokee  Nation  Bingo  Outpost-Siloam 

OK 
OK 
OK 

Cheyenne  and  Arapaho  Tribes  of  Oklahoma 
Lucky  Star  Bingo 

OK 

Chickasaw  Nation  of  Oklahoma 
Ada  Gaming  Center 
Goldsby  Gaming  Center 
Sulphur  Gaming  Center-Chickasaw 
Touso  Gaming  Center 

OK 
OK 
OK 
OK 

Choctaw  Nation  of  Oklahoma 

Choctaw  Indian  Bingo  -  Arrowhead 
Choctaw  Indian  Bingo  -  Durant 
Choctaw  Indian  Bingo  -  Idabel 
Choctaw  Indian  Bingo  -  Pocola 

OK 
OK 
OK 
OK 

Citizen  Band  Potawatomi  Indians 
Firelake  Entertainment  Center 

OK 

Comanche  Indian  Tribe 
Comanche  Nation  Games 

OK 

Eastern  Shawnee  Tribe  of  Oklahoma 
Border  Town  Bingo 

OK 

Iowa  Tribe  of  Oklahoma 
Cimarron  Bingo  Casino 

OK 

Muscogee  (Creek)  Nation 

Bristow  Indian  Community  Bingo 
Checotah  Indian  Community  Bingo 
Creek  Nation  Muskogee  Bingo 
Creek  Nation  Okmulgee  Bingo 
Creek  Nation  Tulsa  Bingo 
Eufaula  Indian  Community  Bingo 

OK 
OK 
OK 
OK 
OK 
OK 
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Seminole  Nation  of  Oklahoma 
Seminole  Nation  Bingo 

OK 

United  Keetoowah  Band  of  Cherokee  Indian 
United  Keetoowah  Bingo 

OK 

Confederated  Tribes  -Grande  Ronde 
Spirit  Mountain  Gaming,  Inc. 

OR 

Confederated  Tribes  of  the  Siletz  Indians 
Chinook  Winds 

OR 

Confederated  Tribes  of  the  Umatilla  Indians 
Wildhorse  Gaming  Resort 

OR 

Confederated  Tribes  of  the  Warm  Springs 
Indian  Head  Gaming  Center 

OR 

Coquille  Indian  Tribe    • 
The  Mill  Casino 

OR 

Cow  Creek  Band  of  Umpqua  Indians 

Seven  Feathers  Hotel  &  Gaming  Resort 

OR 

Flandreau  Santee  Sioux  Tribe 
Royal  River  Casino 

SD 

Oglala  Sioux  Tribe 
Prairie  Winds  Casino 

SD 

Rosebud  Sioux  Tribe 
Rosebud  Casino 

SD 

Sisseton-Wahpeton  Sioux  Tribe 
Agency  Bingo 
Dakota  Sioux  Casino 

SD 
SD 

Standing  Rock  Sioux  Tribe 
Bear  Soldier  Bingo 

SD 

Yankton  Sioux  Tribe 
Fort  Randall  Casino 

SD 

Confederated  Tribes  of  the  Chehalis  Res. 
Chehalis  Tribal  Lucky  Eagle  Casino 

WA 

Confederated  Tribes  of  the  Colville  Res. 
Coulee  Dam  Casino 
Mill  Bay  Casino 
Okanogan  Bingo  Casino 

WA 
WA 
WA 

Jamestown  S'Klallam  Tribe 
Seven  Cedars  Casino 

WA 

Lummi  Nation 
Lummi  Casino 

WA 

Makah  Indian  Tribe  of  the  Makah  Indian  Res 
Makah  Bingo 

WA 

Muckleshoot  Indian  Tribe 
Muckleshoot  Indian  Bingo 
Muckleshoot  Indian  Casino 

WA 
WA 
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Nooksack  Indian  Tribe 
Nooksack  River  Casino 

WA 

Spokane  Tribe  of  Indians 
Double  Eagle  Casino 

WA 

Suquamish  Tribe 
Suquamlsh  Casino 

WA 

Swinomish  Indian  Tribal  Community 
Swinomish  Casino  &  Bingo 

WA 

Tulalip  Tribes  of  Washington 
Tulalip  Casino 

WA 

Bad  River  Band 

Bad  River  Lodge  &  Casino 

Wl 

Forest  County  Potawatomi  Community 
Northern  Lights  Casino 
Potawatomi  Bingo 

Wl 
Wl 

Lac  Courte  Oreilles  Band 
Lac  Courte  Oreilles  Casino 

Wl 

Lac  du  Flambeau 

Lac  du  Flambeau  Band  Bingo 

Wl 

Menominee  Indian  Tribe  of  Wisconsin 
Menominee  Crystal  Palace 
Menominee  Nation  Casino 
Menominee  Tribal  Bingo 

Wl 
Wl 
Wl 

St.  Croix  Chippewa  Indians  of  Wisconsin 
Hole  in  the  Wall  Casino 
St.  Croix  Casino  &  Bingo 

Wl 
Wl 

Stockbridge-Munsee  Community 
Mohican  North  Star  Casino  &  Bingo 

Wl 
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25  C.F.R.  §  517.4(c).   In  FOIA  responses,  the  NIGC  has  historically  concluded  that 
the  audited  financial  statements  fall  within  the  parameters  of  exemption  four. 
Therefore,  audited  financial  statements  are  not  released  to  the  public. 

It  appears  that  the  IGRA  prohibition  against  release  does  not  apply  to  Congress. 
Section  552(d)  of  FOIA  provides  that  "[t]his  section  is  not  authority  to  withhold 
information  from  Congress."   Since  the  IGRA  section  2716(a)  preserves  the 
information  pursuant  to  the  FOIA  exemption  provisions,  and  the  exemptions  do  not 
apply  to  Congress,  we  can  logically  conclude  that  Congress  did  not  intend  the  NIGC 
to  withhold  exemption  four  information  from  Congress. 

Question  9  -  The  FY '96  Interior  Appropriations  bill  included  language 
requesting  NIGC  to  provide  the  Secretary  of  the  Interior  with  a  report  on 
Indian  tribes  or  tribal  organizations  who  are  engaged  in  gaming  operations  and 
whether  those  tribes  or  tribal  organizations  are  in  full  compliance,  partial 
compliance,  or  noncompliance  with  the  requirements  of  IGRA.   What  is  the 
current  status  of  that  report? 

Answer  -  The  first  NIGC  compliance  report  was  delivered  to  the  Secretary 
of  the  Interior  on  November  26,  1996. 

What  are  the  results  of  that  report? 

Answer  -  The  report  indicates  that  while  all  tribes  are  in  compliance  with 
one  or  more  aspects  of  IGRA,  the  majority  of  tribes  are  not  in  total  compliance  with 
the  eight  items  covered  in  the  report.   The  NIGC  will  be  happy  to  make  copies  of 
the  report  available  to  the  Committee. 

Question  10  -  IGRA  provides  that  tribal  ordinances  authorizing 
gambling  must  provide  for  an  adequate  system  to  ensure  that  background 
investigations  are  conducted  on  primary  management  officials  and  key 
employees  of  the  gambling  enterprise.  The  ordinance  must  also  ensure  that 
unsavory  individuals  are  not  employed  by  the  tribal  gambling  operations.   In 
addition,  the  Chairman  is  required  to  approve  management  contracts  to  ensure 
that  adequate  accounting  procedures  are  maintained  and  that  unsuitable 
individual  are  not  associated  with  the  contractor. 

There  have  been  reports  of  unsuitable  individuals  operating  tribal 
gaming  facilities  in  states  such  as  Minnesota  and  California.   In  California,  the 
U.S.  Attorney  has  charged  the  management  contractor  for  the  Morongo  Band 
of  Mission  Indians  with  24  counts  of  illegal  activity,  including  money 
laundering  and  misappropriation  of  gambling  proceeds.   What  procedures  has 
the  NIGC  developed  to  ensure  that  unsuitable  individuals  are  not  associate  with 
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Tribal  management  contractors? 


Answer  -  The  NIGC  performs  background  investigations  on  all  individuals 
and  entities  at  an  Indian  gaming  operation  who  have  a  financial  interest  in  or 
management  responsibilities  for  a  management  contract.   Where  a  management 
company  previously  has  been  involved  in  gaming,  the  NIGC  closely  examines  the 
activities  of  the  management  company  at  these  gaming  operations.   Where  there  is 
sufficient  evidence  that  the  reputation,  associations,  or  activities  of  a  particular 
individual  or  entity  is  unsuitable  for  participation  in  Indian  gaming,  the  Chairman 
issues  a  decision  to  that  effect.   Such  decisions  have  been  made  in  connection  with 
numerous  individuals  and  companies  which  have  applied  for  management  contract 
approval.    In  fact,  the  NIGC  made  a  preliminary  determination  of  unsuitability  in 
connection  with  the  management  contractor  at  the  Morongo  gaming  operation 
referenced  in  the  question.   Further  review  of  that  contract  was  stayed  by  a  decision 
of  a  federal  district  court  judge  in  San  Diego,  California. 

Does  the  NIGC  monitor,  on  a  regular  basis,  tribal  operations  to  ensure  that  the 
appropriate  background  checks  are  been  conducted? 

Answer  -  As  resources  allow,  the  NIGC  regularly  monitors  tribal  operations 
to  ensure  that  background  investigations  have  been  completed.   The  failure  to 
perform  such  background  investigations  is  a  substantial  violation  which  authorizes 
the  NIGC  to  issue  a  Temporary  Closure  Order  or  to  assess  a  civil  fine.   In  the  last 
four  months  four  Notices  of  Violations  have  been  issued  to  tribes  for  failure  to 
fjerform  such  background  investigations. 

For  tribal  casinos  that  are  not  operated  by  contractors  does  NIGC 
monitor  management  activities  and  personnel? 

Answer  -  A  tribe  is  required  to  perform  background  investigations  on  all 
primary  management  officials  and  key  employees  of  a  tribally  operated  casino.  As 
noted  above,  the  NIGC  actively  monitors  compliance  with  this  regulatory  provision. 
The  management  activities  of  such  personnel  are  also  subject  to  the  general  oversight 
authority  of  the  NIGC  and  any  questionable  management  practices  are  targeted  for 
investigation  as  the  NIGC's  resources  allow. 
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Questions  submitted  by  Senator  Reid  to  Commissioner  Foley 

Question  1  -  What  role  did  you  play  in  the  approval  of  the  Mohegan 
contract? 

Answer  -  The  Mohegan  contract  was  approved  by  Chairman  Monteau  on 
September  30,  1995.   I  did  not  agree  with  the  approval  of  the  contract  and  expressed 
my  opinion  in  a  memo  to  the  Chairman  dated  September  28,  1995. 

Question  2  -  What  is  your  opinion  of  this  contract? 

Answer  - 1  believe  that  a  term  of  seven  (7)  years  and  fees  of  up  to  forty  (40) 
percent  to  the  management  company  were  not  justified  by  the  statutory  criteria  in  25 
U.S.C.  271 1(b)(5)  and  (c)(2).  These  provisions  provide  that  a  contract  for  seven 
years  and  a  management  fee  of  up  to  forty  (40)  percent  may  be  approved  "if  the 
Chairman  is  satisfied  that  the  capital  investment  required  and  income  projections  for 
such  tribal  gaming  activity  require  the  additional  fee  requested  by  the  tribe.   Under 
the  terms  of  this  agreement  the  contractor  will  probably  earn  between  $334  million 
and  $675  million  over  the  term  of  the  agreement;  the  contractor's  capital  investment 
was  minimal  and  therefore,  in  my  opinion,  the  longer  term  and  higher  fee  was  not 
required. 

Question  3  -  Why  were  you  opposed  to  its  approval? 

Answer  -  This  was  the  largest  management  contract  ever  approved  by  the 
NIGC.   I  opposed  it  for  substantive  and  procedural  reasons.   The  terms  of  the 
agreement  were  overly  generous  to  the  contractor.   I  also  believed  that  we  had  not 
completed  a  proper  background  investigation. 

Question  4  -  Explain  the  depth  of  the  background  investigation  of  Mr. 
Kerzner.  should  this  have  been  more  thorough? 

Answer  -  A  background  investigation  was  initiated  on  Mr.  Kerzner  and  other 
entities  and  individuals  with  a  financial  interest  in  the  management  contract.   This 
investigation  was  halted  when  the  Mohegan  Tribe  eliminated  Class  II  gaming  from 
their  proposal.   Mr.  Kerzner  has  significant  foreign  interests  and  had  not  previously 
engaged  in  U.S.  business  or  gaming.   I  believe  that  the  NIGC  should  have 
completed  its  investigation  pursuant  to  25  USC  2711  (e)  and  NIGC  Regulation  25 
C.F.R.  533.6  (c)  prior  to  the  approval  of  the  contract. 

Question  5  -  Did  you  relate  any  of  your  concerns  to  the  Chairman? 
What  was  his  reaction? 
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Answer  -  During  the  summer  of  1995,  there  were  many  staff  meetings 
regarding  the  Mohegan  contract.   Staff,  as  well  as  Commissioners,  raised  concerns 
about  the  financial  terms  and  the  lack  of  a  proper  background  investigation.   The 
Chairman  indicated  that  he  was  satisfied  as  to  the  terms  of  the  contract  and  the 
adequacy  of  the  background  investigation.   Commissioner  McKeag  and  I  sent  a 
memorandum  dated  September,  28,  1995  (see  attached).   Chairman  Monteau 
thanked  me  for  my  comments. 
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MEMORANDUM 


To:  Harold  A.  Monteau 

Chairman  "^^^^Ilxr 

From:  Ja 

Comm 


September  28,  1995 


na  McKeag    \,^_  /V/c_  J-^^^ 
mmissioner    \         /    \ 

Tom  Fo:^ey  '-"Y^Y*"^^   — -^ 
issioner  x.   \ 


Comm 
Subject:  Mohegan  contract 


As  Associate  Members  of  the  National  Indian  Gaming  Commission  we 
cannot  concur  with  the  Chairman's  approval  of  the  Mohegan/Trading 
Cove  Associates  contract  for  procedural  and  substantive  reasons.  We 
reiterate  our  support  for  Indian  gaming.  However,  although  this 
agreement,  in  the  short  term,  may  appear  to  be  beneficial  to  this 
Tribe,  in  the  long  run  the  inordinately  lucrative  terms  of  this 
agreement  will  be  detrimental  to  Indian  gaming  overall. 

1.  The  financial  terms  of  40%  of  net  revenues  over  7  years  is  not 
justified  as  required  in  the  Indian  Gaming  Regulatory  Act  (IGRA) . 
In  our' opinion,  the  contractor's  capital  investment  is  minimal  and 
insufficient  under  the  terms  of  the  agreement.  We  do  not  consider 
the  contractor's  $40  million  loan  to  the  Tribe  at  15%  interest  to 
constitute  capital  investment.  The  contractor  will  earn  between 
$63  million  and  $114  million  return  on  that  loan.  Therefore,  the 
contract  at  a  maximum  should  not  exceed  the  30%  and  5  year  terms 
required  by  IGRA.  Even  under  those  terms,  the  contractor  would 
earn  approximately  $196  million  on  their 

minimal  investment.  Under  the  more  generous  terms  approved  by  the 
Chairman  the  contractor  could  earn  between  $334  million  and  $675 
million  over  the  term  of  the  agreement. 

2.  This  will  be  the  largest  contract  ever  approved  by  the  NIGC. 
Therefore,  a  comprehensive  background  investigation  should  have 
been  conducted  prior  to  approval  of  the  contract  despite  the 
decision  of  the  Tribe  and  TCA  to  eliminate  class  II  gaming.  The 
NIGC  could  have  continued  their  investigation  under  the  general 
suitability  requirements  of  IGRA.  Further,  the  contractor  has 
significant  foreign  interests  and  has  not  previously  engaged  in 
U.S.  business  or  gaming. 

3.  We  understand  tliat  the  Tribe  and  the  contractor  arrived  at  this 
agreement  prior  to  submitting  the  contract  to  the  NIGC.  The 
Chairman  has  expressed  his  belief  that  his  role  did  not  require  him 
to  second  guess  the  Tribe's  agreement.  However,  the  Commission's 
responsibility  under  IGRA  is  to  insure  compliance  with  the  law  and 
to  exercise  independent  judgment  on  the  terms  of  the  contract  and 
the  suitability  of  the  contractor. 

4.  Under  Section '2705  of  the  IGRA,  the  Chairman  is  empowered  to 
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act  on  behalf  of  the  Commission.  His  actions,  however,  are 
Commission  actions  and  should  be  subject  to  the  views  of  the  other 
Commissioners . 

5.  The  Chairman  made  a  premature  determination  on  the  terms  of  the 
agreement  contrary  to  staff  concerns  and  prior  to  a  complete 
analysis  or  full  participation  by  the  Commission.  In  addition, 
many  of  the  contract  terms  were  negotiated  privately  by  the 
Chairman  without  participation  by  staff  or  his  fellow 
Commissioners.  We  believe  that  this  management  agreement  should 
not  be  approved  as  proposed  at  this  time  and  should  be  presented  to 
the  full  Commission  for  approval  or  disapproval. 


272 


Questions  Submitted  by  Senator  Reid  To  Chairman  Monteau 

Question  1  -  How  many  enforcement  actions  are  now  pending? 
How  many  have  been  initiated?  Of  that  number,  how  many  are  beyond  the  initial  stage? 

Answer  -  As  of  Januai^  31,  1997,  the  NIGC  has  nine  enforcement  actions  pending. 
All  of  these  actions  are  past  the  initial  stage  and  are  in  some  phase  of  formal  enforcement 
proceedings. 

Question  2  -  Why  the  disparity  in  exercising  your  enforcement  activities?  In 
Nebrasl^a  you  said  you  sought  closure  because  the  Santee  Sioux  were  operating  without  a 
compact.   Why  hasn't  similar  action  been  taken  against  tribes  in  Florida  and  California 
that  are  operating  without  compacts? 

Answer  -  The  Indian  Gaming  Regulatory  Act  established  a  small  governmental  agency 
with  a  budget  limited  by  Congress.   As  a  result,  the  NIGC  must  carefully  prioritize  its  actions. 
Considering  its  limited  resources  and  the  youth  of  the  agency,  enforcement  actions  are 
proceeding  well. 

The  NIGC  consists  of  32  employees  with  a  limited  budget.   Presently,  it  has  a  full-time 
enforcement  director  and  seven  investigators  who  split  their  time  between  investigating 
violations  of  the  Act  and  conducting  background  investigations  of  primary  management 
officials  and  persons  with  a  financial  interest  in  the  pending  management  contracts.   The  NIGC 
now  has  two  investigators  in  California  because  of  the  large  number  of  gaming  tribes.   As  a 
general  matter,  however,  the  territory  covered  by  the  investigators  must  include  several  states. 
The  enforcement  priorities  are  therefore  established  in  light  of  the  fact  that  there  are  182 
gaming  tribes  operating  274  gaming  facilities. 

The  NIGC  did  bring  an  enforcement  action  against  the  Santee  Sioux  Tribe.  The  decision  to 
pursue  this  enforcement  action  was  made  after  consulting  with  the  United  States  Attorney  and 
has  required  a  substantial  amount  of  work  and  time  by  both  the  NIGC  staff  and  the  Office  of 
the  United  States  Attorney.   As  with  most  enforcement  actions,  the  matter  went  to  litigation. 
Accordingly,  only  a  small  number  of  such  actions  may  be  pursued.   As  evidenced  by  the 
Santee  Sioux  Tribe  enforcement  action,  the  coordination  and  support  of  the  United  States 
Attorneys  is  required. 

Subsequent  actions  in  California  against  the  Shingle  Springs  Rancheria  and  Berry  Creek 
Rancheria  for  Class  III  gaming  without  a  compact  were  also  coordinated  with  the  United  States 
Attorneys.   They  are  consistent  with  the  NIGC's  announced  enforcement  priority  of  bringing 
actions  against  California  tribes  which  open  new  Class  III  facilities  without  a  compact.   This 
was  done  because  the  State  and  the  Tribes  had  recently  renewed  compact  negotiations  after 
several  years  of  stalemate.   In  the  meantime,  the  NIGC  is  closely  monitoring  Class  III  gaming 
in  Florida  and  California  and  consulting  with  the  United  States  Attorneys  to  determine 
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appropriate  steps  to  be  taken. 

Question  3  -  Explain  the  decision-making  process  you  employ  for  bringing  an 
enforcement  action.    Provide  a  hypothetical  situation  where  you  would  bring  an 
enforcement  action. 

Answer  -  When  considering  enforcement  actions,  the  Enforcement  Division  makes  an 
initial  assessment  of  such  factors  as:  1)  the  seriousness  of  the  violation,  i.e.,  does  it  pose  a 
threat  to  the  integrity  of  the  gaming  operation  involved;  2)  the  extent  to  which  the  potential 
action  supports  NIGC's  overall  enforcement  goals;  3)  the  extent  to  which  the  targeted  activity 
is  a  clear  violation  of  the  Indian  Gaming  Regulatory  Act  and  the  NIGC's  regulations;  4)  the 
difficulty  in  establishing  the  violation  and  the  resources  required  to  establish  the  violation;  and 
5)  the  geographical  location  of  the  subject  gaming  operation. 

Once  the  decision  is  made  to  proceed  in  a  particular  matter,  the  gaming  tribe  (and/or  the 
management  contractor)  is  contacted  and  an  informal  process  is  initiated  to  achieve  voluntary 
compliance.    Because  of  it  limited  resources,  the  NIGC  places  great  emphasis  on  this  informal 
phase  and  has  been  very  successful  in  achieving  compliance  without  initiating  enforcement 
proceeding. 

Where  voluntary  compliance  cannot  be  achieved,  a  formal  notice  is  issued  to  the  respondent  of 
the  action,  a  presiding  official  is  designated,  and  administrative  proceedings  are  commenced. 

As  a  hypothetical  example,  the  NIGC  might  receive  information  that  a  management  company 
was  operating  in  a  gaming  operation  without  an  approved  contract.   This  is  a  serious  violation 
so  little  deliberation  would  be  required  before  investigative  resource  were  committed.   An 
effort  would  be  made  to  ensure  that  the  location  of  the  operation  was  such  that  it  supported 
MGC's  goal  of  establishing  an  enforcement  presence  in  all  parts  of  the  country.   A  field 
investigator  would  be  then  be  assigned  to  the  case  and  an  investigation  would  commence. 
Such  investigations  can  take  from  30  days  up  to  six  months  depending  on  the  circumstances. 
If  reliable  evidence  of  the  violation  was  obtained,  the  company  and  tribe  would  be  contacted. 
The  evidence  would  be  reviewed  with  the  parties  on  an  informal  basis.   If  possible  an 
agreement  would  be  reached,  in  which  the  party  would  agree  to  desist  from  the  unlawful 
activity,  to  submit  the  underlying  management  agreement  for  NIGC  review  and  to  pay  an 
appropriate  civil  tine  for  the  past  violation.   If  voluntary  compliance  could  not  be  achieved, 
the  formal  enforcement  documents  would  be  drafted  and  issued  and  the  administrative 
proceeding  would  commence. 

Question  4  -  Last  year's  appropriations  bill  required  you  to  report  to  Congress  on 
your  enforcement  actions.  Have  you  submitted  such  a  report?  If  so,  could  you  further 
elaborate  on  this  submission?  If  not,  why  have  you  not  complied  with  this  requirement? 

Answer  -  The  first  compliance  report,  as  required  by  the  Conference  Report 
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accompanying  the  1996  appropriation  was  sent  to  the  Secretary  of  the  Interior  on  November 
26,  1996.   The  report  catalogs  the  compliance  of  182  gaming  tribes  with  eight  items  in  the 
IGRA  as  of  September  30,  1996. 

Question  5  -  Your  statement  emphasizes  enforcement  reorganization  at  the 
Commission.   You  talked  about  creating  a  new  offlce  of  "Field/Enforcement 
Investigators."   Were  these  "Field/Investigators"  already  existing  employees?  Haven't 
you  simply  given  them  new  titles? 

Answer  -  The  employees  involved  were  existing  employees.   The  name  change  reflects 
the  fact  that  under  the  reorganization  the  responsibilities  of  these  individuals  were  shifted  to 
emphasize  their  role  in  enforcement  activities.    Previously  these  employees  were  expected  to 
be  both  investigators  and  the  NIGC's  liaison  to  the  tribes.   Currently,  the  primary 
responsibility  of  the  field  staff  is  to  conduct  investigations. 

Question  6  -  What  do  you  believe  to  be  the  role  of  a  good  regulator? 

Answer  -  A  person  responsible  for  regulation  of  any  industry  is  charged  with  the 
responsibility  to  execute  the  letter  and  spirit  of  the  applicable  statutes  and  regulations.  Such  a 
person  is  expected  to  execute  this  responsibility  to  the  best  of  his  or  her  ability. 

Do  you  find  it  difflcult  to  comply  with  the  statutory  obligation  to  regulate  Indian 
gaming? 

Answer  -  1  have  complied  with  my  statutory  obligation  to  regulate  Indian  gaming  to  the 
greatest  extent  possible  under  serious  budget  and  manpower  constraints.    Regulation  is  good 
for  Indian  gaming  because  regulation  ensures  the  integrity  of  the  gaming,  ongoing  profitability 
and  support  for  tribal  governments. 

Do  you  see  any  conflicts  or  appearances  of  impropriety  in  your  Chief  of  Staff's 
employment  with  the  Mohegans? 

Answer  -  No  individual,  regardless  of  rank  or  position,  is  barred  from  accepting 
employment  with  any  private  or  public  employer  after  federal  service.   Post  employment 
restrictions  that  may  apply  to  former  federal  employees  are  found  at  18  U.S.C.  §  207.   An 
exemption  is  provided  to  all  the  prohibitions  of  18  U.S.C.§  207  for  former  federal  employees 
employed  by  a  federally  recognized  Indian  tribe.   See  25  U.S.C.  §  45010).   Since  my  former 
Chief  of  Staff's  employer  is  the  government  of  the  federally  recognized  Mohegan  Tribe,  there 
is  no  conflict  in  his  employment  with  the  Tribe. 

Questions  7  -  In  regard  to  you  numerous  EEC  suits,  where  is  the  money  coming 
from  that  finances  your  defense?  Is  this  from  the  Commission's  budget? 
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Answer  -  During  its  history  the  NIGC  has  had  two  matters  before  the  EEOC.   As  with 
other  federal  agencies,  the  expense  for  these  matters  has  been  taken  from  non-enforcement 
operating  expenses. 

Are  enforcement  actions  being  shortchanged  at  the  expense  of  defending  your 
wrongful  actions  against  Commission  personnel? 

Answer  -  Enforcement  actions  are  the  priority  of  the  Chairman  and  the  NIGC.   No 
enforcement  matters  have  been  shortchanged  during  the  resolution  of  these  personnel  matters. 

Question  8  -  How  much  time  are  you  in  the  office?  How  much  time  are  you  out  of 
the  office? 

Answer  -  As  a  Senate  confirmed  Presidential  Appointee,  the  Chairman  is  on  duty  24 
hours  a  day.   He  neither  accrues  annual  and  sick  leave  nor  is  he  charged  for  them.   Because  he 
is  on  call  at  all  hours,  and  his  work  required  significant  travel  and  labor  at  home,  his  time 
sheets  are  not  reflective  of  time  sf)ent  on  the  job. 

How  often  does  the  Commission  meet  as  a  whole?  Can  you  provide  the  Committee 
with  the  records  of  the  Commission's  meetings? 

Answer  -  The  Commission  instituted  a  program  of  regularly  scheduled  meetings  in 
September  1996.  The  Commission  meets  every  other  Tuesday  afternoon  but  will  gather  at 
other  times  when  the  need  dictates.  Historically,  the  NIGC  has  not  maintained  records  of 
Commissioners'  meetings.  However,  since  we  began  regularly  scheduled  meetings  in 
September  1996,  the  Commission  has  kept  detailed  minutes  of  the  meetings.  Some  of  the 
minutes  can  be  provided  to  Congress,  but  due  to  the  nature  of  our  regulatory  work,  we  cannot 
provide  records  that  reflect  discussions  of  investigations  and  preliminary  enforcement  actions. 

Can  you  provide  the  Committee  with  the  dates  and  times  the  Commission  has  met 
over  the  past  six  months? 

Answer  -  Since  the  Commission  began  regularly  scheduled  meetings,  it  has  met  on 
September  30,  October  2,  October  16,  October  30,  November  12,  December  3,  December  6, 
December  17,  December  18,  and  December  20.   Most  often,  the  meetings  commenced  at 
1:30,  but  on  several  occasions,  the  times  were  changed  to  accommodate  travel  schedules  and 
other  commitments. 

Can  you  provide  the  Committee  a  record  of  your  time  spent  in  the  office  since  you 
started? 

Answer  -  As  a  Senate  confirmed  Presidential  Appointee,  the  Chairman  is  on  duty  24 
hours  a  day.   He  neither  accrues  annual  and  sick  leave  nor  is  he  charged  for  them,  therefore, 
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his  time  sheets  are  not  reflective  of  time  spent  in  the  office. 

Can  you  provide  the  committee  with  a  record  of  all  your  travel,  including  but  not 
limited  to,  how  you  traveled,  where  you  traveled  to,  the  nature  of  your  business,  and  the 
costs  incurred? 

Answer  -  The  NIGC  is  happy  to  provide  the  Committee  with  a  record  of  the  travel  of 
the  Chairman. 


CALENDAR  YEAR  1996  TRAVEL 


DATES 

LOCATION 

PURPOSE 

MODE 

COST 

1/11  - 
1/14/96 

PHOENIX,  AZ 

NIGA  &  PINCEN 
CONFERENCES 

AIR 

626.46 

2/23  - 
2/24/96 

MADISON,  WI 

MADISON  LAW  SCHOOL 

AIR 

367.40 

3/2  - 
3/11/96 

PALM  SPRINGS,  CA 
BISMARCK,  ND 
GREAT  FALLS,  MT 

NIGA 

SITE  VISITS 

SITE  VISITS 

AIR 
CAR 

2119.13 

3/30  - 
4/4/96 

ORLANDO,  FL 

NIGA  Meeting 

AIR 

913.86 

4/18  - 
4/19/96 

OKLAHOMA  CITY  OK 

INDIAN  BAR 
SYMPOSIUM 

AIR 

324.00 

4/22  - 
4/26/96 

ALBUQUERQUE,  NM 

NIGA 

AIR 

1044.26 

5/17  - 
5/22/96 

RAPID  CITY,  ND 
BISMARCK,  ND 

SITE  VISITS 

AIR 

867.43 

6/1  - 
6/10/96 

OKLAHOMA  CITY  OK 

SITE  VISITS 

AIR 

1001.08 

7/11  - 
7/20/96 

BISMARCK 

SITE  VISITS 

AIR 
CAR 

958.70 

8/25  - 
8/30/96 

DENVER 

NCAI  Meeting 

AIR 

728.57 

9/16/96 

BOSTON 

HARVARD  INDIAN 
STUDENTS  ASSN. 

AIR 

206.00 

10/19  - 
10/25/96 

PHOENIX 

NCAI  Meeting 

AIR 

1185.64 
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TOTAT.  P-QST   510^324.5300 


CALENDAR  YEAR  1995  TRAVEL 


DATE 

LOCATION 

PURPOSE 

MODE 

COST 

3/6- 
3/13 

LOS  ANOELES, 

CA 

MINOT,  ND 

PALM  SPRINGS, 

CA 

NIOA  SITE 
VISITS 

AIR 

2,008.66 

4/17- 
4/23 

OREEN  BAY,  WI 
BISMARCK,  ND 

NIGA  CONFERENCE 
VISIT  GAMING 
SITES 

AIR 

1,423.59 

4/27- 
4/27 

NEW  YORK,  NY 

INDIAN  GAMING 
FORD  FOUNDATION 

AIR 

210.75 

5/13 

SEATTLE,  WA 

NIGA  CONFERENCE 

AIR 

940.66 

6/3- 
6/18 

GREAT  FALLS 
SPOKANE 
OKLAHOMA  CITY 
SAN  ANTONIO 

NCAI 

SOVEREIGNTY 
SYMPOSIUM 
SITE  VISITS 

AIR 

1,895.50 

7/19- 
7/20 

MILWAUKEE,  WI 

NATIONAL 
CONFERENCE  OF 
STATE 
LEGISLATURES 

AIR 

405.70 

7/31- 
8/9 

GREAT  FALLS 

MONTANA  GAMING 
CONFERENCE 
SITE  VISITS 

AIR 

971.14 

8/21- 
8/23 

MILWAUKEE,  WI 

NIGA  GAMING 
CONFERENCE 

AIR 

742.50 

8/2S- 
8/30 

OKLAHOMA 
CITY,  OK 

GOVERNOR  ■  S 
CONFERENCE 

SITE  VISITS 

AIR 

726.00 
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10/9- 

SAN  JUAM,  PR 

ST.  CROIX 

AIR 

782.50 

10/10 

GAMING 

COMMISSION 

INTERNATIONAL 

ASSOCIATION  OP 

GAMING 

ATTORNEYS 

10/18- 

BOZEMAN,  MT 

MONTANA  TRIBAL 

AIR 

1,473 

10/23 

GAMING 
CONFERENCE 

10/28- 

SAN  DIEGO,  CA 

NATIONAL 

AIR 

1,485.63 

11/5 

CONGRESS  OF 

AMERICAN 

INDIANS  AND 

NIGA 

SAN  DIEGO 

REGISTRATION 

FEE 

11/6- 

HARTFORD,  CT 

MOHEGAN  GROUND 

AIR 

416.50 

11/6 

BREAKING 

TOTAL 


S13.4B2.13 


CALENDAR   YEAR    1994   TRAVEL 


DATE 

LOCATION 

PURPOSE 

MODE 

COST 

9/15- 
9/19/94 

HARTFORD,  CT 

PEQUOT  SITE 
VISIT 

CAR 

688.86 

10/7- 
10/10/94 

GREAT  FALLS, 
MT 

SITE  VISITS 

AIR 

961.62 

10/18- 
10/21/94 

SAN  DIEGO, 
CA 

NIGA  SEMINAR  ON 
GAMING 

AIR 

723.00 

11/3- 
11/4/94 

SALT  LAKE 
CITY  UTAH 

US  ATTORNEY'S 
NATIVE  AMERICAN 
SUBCOMMITTEE 

AIR 

510.50 

11/14- 
11/15/94 

DENVER,  CO 

ATTORNEY 
GENERALS 
CONFERENCE  ON 
INDIAN  GAMING 

AIR 

363.58 
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11/19- 

BOSTON,  MA 

CONFERENCE  OF 

AIR 

—  ■ 

188.75 

11/19/94 

INDIAN  GAMING 

12/6- 

IAS  VEOAS, 

LAS  VEGAS 

AIR 

501.20 

12/7/94 

NV 

GAMING 
CONFERENCE 

ZfiZAL. 

S3937.51 

Question  9  -  The  Chairman  and  the  NIGC  have  the  authority  to  close  any  tribal 
gaming  operation  in  violation  of  IGRA.  (25  U.S.C.  §§2705(a)(l),  2706(a)(5),  2713(b))  In 
at  least  California,  Florida  and  New  Mexico,  tribal  Class  III  gambling  enterprises  are  being 
operated  without  a  tribal  state  compact.  In  California,  there  are  reports  of  casinos  being 
built  on  environmentally  sensitive  coastal  areas  and  in  flre-prone  communities  in  the  foothills 
of  the  Sierras.  What  is  the  justification  for  the  NIGC's  failure  to  close  these  facilities? 
What  are  you  doing  to  ensure  that  environment  safeguards  are  being  ensured? 

Answer  -  All  tribal  gaming  ordinances  approved  by  the  ^^GC  require  that  all  tribal  gaming 
operations  be  maintained  or  operated  in  a  manner  which  protects  the  environment  and  ensures 
public  health  and  safety.  Failure  to  comply  with  these  requirements  is  a  substantial  violation  of 
NIGC  regulations  which  authorizes  the  NIGC  to  issue  a  Temporary  Closure  Order  or  assess  a  civil 
fine.  The  NIGC  has  asserted  its  authority  under  this  provision  on  three  separate  occasions  issuing 
closure  orders  in  two  instances  where  violent  incidents  had  occurred  and  a  Notice  of  Violation  in 
a  third  case  where  the  opening  of  a  casino  represented  a  safety  hazard.  In  addition,  the  NIGC  has 
implemented  a  pilot  project  at  ten  gaming  operations  to  monitor  the  tribe's  efforts  at  addressing 
health  safety  and  environmental  issues.  Following  the  completion  of  this  project,  the  NIGC 
intends  to  adopt  procedures  to  improve  its  effectiveness  in  these  areas. 

The  efforts  of  the  NIGC  in  the  environmental  area  are  significantly  restricted  by  the  fact  that 
where  a  tribe  manages  its  own  casino  and  no  outside  parties  are  present,  there  is  no  basis  for 
applying  the  requirements  of  the  National  Environmental  Protection  Act.  Under  such 
circumstances,  environmental  safeguards  are  determined  solely  by  the  involved  tribal  government. 
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U.  S.  Department  of  Justice 

Office  of  Legislative  Affairs 


Office  of  the  Assistanl  Attorney  Genetal  Washington.  D.  C.   20530 

May  9,  1997 


The  Honorable  Ben  Nighthorse  Campbell 

Chairman 

Committee  on  Indian  Affairs 

United  States  Senate 

Washington,  D.C.  20510 

Dear  Mr.  Chairman: 

This  is  in  response  to  questions  concerning  the  Indian  Gaming 
Regulatory  Act  forwarded  to  Deputy  Assistant  Attorney  General  Kevin 
Di  Gregory,  to  follow  up  on  his  testimony  before  the  Committee,  by 
former  Chairman  John  McCain.  We  have  endeavored  to  ensure  that  the 
following  responses  are  comprehensive  and  reflect  the  evolving 
landscape  of  this  issue.  I  apologize  for  the  delay  in  our  response 
to  the  Committee. 

1)  Question 

Please  identify  any  statutory  impediments  to  the  effective 
enforcement  of  closure  orders  and  describe  how  IGRA  should 
be  amended  to  facilitate  such  enforcement. 

Answer  to  Question  1. 

In  appropriate  circumstances,  the  United  States  has  used 
criminal  law  enforcement  powers  against  uncompacted  gaming  and 
illegal  trafficking  in  gaming  devices.   In  most  circumstances  in 
which  enforcement  is  required  against  uncompacted  gaming, 
however,  the  objective  is  the  cessation  of  gaming  rather  than  the 
penalizing  of  particular  individuals.   Injunctive  remedies  are 
some  of  the  most  effective  means  of  bringing  uncompacted  gaming 
into  compliance  with  the  law. 

At  least  three  district  courts,  however,  have  denied  the 
United  States'  request  for  injunctive  relief  on  the  ground  that 
an  injunction  may  not  issue  because  criminal  enforcement  options 
are  available.   One  of  these  courts,  held  that  injunctive  relief 
was  not  available  to  enforce  a  National  Indian  Gaming  Commission 
(NIGC)  closure  order.   See  Santee  Sioux  Tribe  of  Nebraska  v. 
United  States.   The  Department  believes  that  the  analysis  engaged 
in  by  these  district  courts  is  incorrect .   From  a  legal 
standpoint,  uncompacted  gaming  operations  in  general  constitute  a 
public  nuisance  and,  therefore,  fall  within  exceptions  to  the 
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general  rule  that  equity  does  not  enjoin  crime.   Furthermore, 
when  a  statute,  such  as  IGRA,  is  enacted  to  protect  the  public 
welfare,  the  presumption  is  that  injunctive  remedies  are 
available  to  remedy  violations  of  that  statute. 

To  eliminate  any-  question  regarding  the  United  States' 
authority  to  seek  injunctive  relief,  Congress  could  amend  IGRA  to 
state  expressly  that  federal  courts  may  enforce  temporary  and 
permanent  closure  orders  of  the  NIGC  where  suit  is  brought  by  the 
Attorney  General,  and  that  the  Attorney  General  may  independently 
move  to  enjoin  Indian  gaming  conducted  in  violation  of  IGRA. 

1 (a) .  Question 

Specifically,  what  problems  were  experienced  by  the  U.S. 
Attorney  in  seeking  to  enforce  the  Commission's  closure 
order  for  the  Santee  Sioux  Casino  operation  in  Nebraska? 

Answer  to  Question  1(a) 

The  district  court  in  Santee  Sioux  Tribe  of  Nebraska  v. 
United  States  declined  to  issue  injunctive  relief  to  enforce  the 
NIGC  temporary  closure  order.   The  court  explained:  "The  order  is 
temporary  in  nature  only,  with  its  civil  enforcement  vested  at 
the  present  time  under  the  law  in  the  Commission  and  the  Chair- 
man."  Santee  Sioux  Tribe.  CV  96-352,  slip  op.  at  10  (D.  Neb. 
July  10,  1996)  .   The  court  also  held  that  it  did  not  have  the 
authority  to  enjoin  operation  of  the  casino  because  "equity  will 
not  enjoin  the  commission  of  a  crime."   Ld.  at  10-11.   As 
mentioned,  the  Department  respectfully  believes  that  the  district 
court's  ruling  is  in  error.   On  July  24,  1996  the  United  States 
moved  for  reconsideration,  or  alternatively  to  alter  and  amend 
the  judgment.   On  August  7,  1996,  the  United  States  sought  to 
supplement  the  record  with  the  final  order  of  closure  which  was 
issued  by  the  NIGC  on  July  31,  1996.   The  court  denied  all 
outstanding  motions  of  the  United  States  on  December  31,  1996. 
United  States  v.  Santee  Sioux  Tribe  of  Nebraska.  CV  96-367,  slip 
op.  (D.  Neb.) .   The  Department  currently  is  assessing  whether  an 
appeal  will  be  taken  to  the  Eighth  Circuit  Court  of  Appeals. 

1 (b)  Question 

The  Nebraska  State  Attorney  General  has  provided  testimony 
that  indicates  that  the  Department  of  Justice  received 
notice  of  the  illegal  Santee  operations  in  February  of  1996 
and  yet  enforcement  proceedings  did  not  commence  until  April 
25,  1996.   Could  you  explain  the  circumstances  surrounding 
this  delay? 
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Answer  to  Question  1 (b) 

Shortly  after  the  Santee  Sioux  Tribe  opened  its  casino  in 
February  1996,  the  U.S.  Attorney  for  the  District  of  Nebraska 
worked  informally  and  intensively  with  representatives  of  the 
Tribe  and  the  NIGC  to  seek  a  voluntary  closure  of  the  casino. 
When  it  became  apparent  that  these  informal  avenues  of  resolution 
would  not  succeed,  the  NIGC  instituted  administrative  proceedings 
against  the  Tribe,  seeking  closure  of  the  casino.   As  a  result  of 
the  Nice's  administrative  efforts,  the  Tribe  voluntarily  closed 
the  casino  on  May  9,  1996,  in  compliance  with  the  NIGC's  closure 
order.   The  Tribe  reopened  the  casino  on  June  28,  1996,  in 
violation  of  the  closure  order. 

On  July  2,  1996,  the  U.S.  Attorney  for  the  District  of 
Nebraska  commenced  an  action  seeking  declaratory  judgment  and 
injunctive  relief  against  the  Tribe.   This  action  was  instituted 
immediately  after  the  U.S.  Attorney,  in  consultation  with  the 
Department's  Criminal  Division  and  the  NIGC,  determined  that  this 
controversy  could  not  be  resolved  through  negotiation. 

1(c).  Question 

How  does  the  U.S.  Department  of  Justice  coordinate  with 
State  Attorneys  General  in  the  enforcement  of  violations  of 
IGRA? 

Answer  to  Question  1(c) 

IGRA  vests  the  United  States  with  authority  to  enforce  its 
provisions.   Absent  a  class  III  gaming  compact,  that  authority 
resides  exclusively  with  the  federal  government .   The  Criminal 
Division,  the  U.S.  Attorneys,  and  the  FBI  work  together  to 
enforce  IGRA.   The  Department  of  Justice  also  works  closely  with 
the  NIGC  in  these  efforts,  and  when  appropriate,  the  Department 
has  requested  and  received  assistance  from  local  law  enforcement 
agencies . 

The  U.S.  Attorneys  and  the  Department  of  Justice  strive  to 
maintain  communication  with  State  Attorneys  General  on  IGRA 
enforcement,  as  well  as  on  other  matters.   For  example,  in  the 
Santee  Sioux  matter,  the  U.S.  Attorney  for  the  District  of 
Nebraska  maintained  informal  contact  with  the  Nebraska  Attorney 
General's  office  as  well  as  other  state  offices. 

The  Attorney  General  discusses  law  enforcement  concerns  with 
the  State  Attorneys  General  by,  among  other  things,  convening 
quarterly  meetings  of  an  Executive  Working  Group  to  communicate 
and  coordinate  Department  of  Justice  efforts  with  state  and  local 
law  enforcement  officials.   Representatives  of  State  Attorneys 
General  and  District  Attorneys  attend  these  meetings.   At  recent 
meetings  of  the  Executive  Working  Group,  there  have  been  full  and 
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open  discussions  between  interested  State  Attorneys  General  and 
Department  officials  concerning  law  enforcement  issues  related  to 
Indian  gaming  and  other  issues. 

Where  a  state  has  entered  into  a  class  III  gaming  compact 
with  an  Indian  tribe,. IGRA  grants  the  state  independent  authority 
to  commence  suit  in  federal  court  to  enforce  the  compact . 

1 (d) .  Question 

The  Nebraska  proceedings  appear  to  raise  concerns  regarding 
the  statutory  authorities  of  the  Commission  and  the 
Department  of  Justice  under  IGRA.   Please  explain  why  the 
Court  dismissed  the  Federal  government's  petition  for  a 
restraining  order  and  permanent  injunction  against  the 
Santee  Casino?   Why  isn't  the  Federal  government  entitled  to 
civil  injunctive  relief  under  IGRA?   Are  there  additional 
statutory  authorities  required? 

Answer  to  Question  1 (d) 

The  basis  for  the  Santee  Sioux  Tribe  of  Nebraska  v.  United 
States  opinion  is  explained  in  the  response  to  Question  1 (a) . 
The  Department  respectfully  believes  that  the  district  court's 
analysis  is  incorrect  and  that  the  United  States  is  entitled  to 
civil  injunctive  relief  in  Santee  Sioux  Tribe.   Congress, 
however,  could  avoid  further  litigation  over  this  question  by 
clarifying  the  availability  of  injunctive  relief  to  enforce  NIGC 
closure  orders  and  the  provisions  of  IGRA. 

1 (e) .  Question 

What  prevents  the  U.S.  Attorney  from  beginning  criminal 
proceedings  under  the  Johnson  Act  against  the  Tribe  and  any 
individual  involved  in  the  illegal  operations  at  Santee? 

Answer  to  Question  1(e) 

There  is  no  legal  impediment  to  initiating  a  criminal 
prosecution  at  Santee  or  against  a  tribe  or  an  individual  that  is 
engaged  in  uncompacted  class  III  gaming.   Criminal  and  civil  law 
enforcement  options  are  complementary  in  the  sense  that  each  may 
be  appropriate  in  different  circumstances.   Criminal  law,  with 
its  stiff  penalties  and  the  societal  opprobrium  that  accompanies 
a  conviction,  is  often  a  highly  effective  tool  for  punishing 
those  who  engage  in  illegal  activities,  including  illegal  gaming. 
The  Department  of  Justice  has  used  available  criminal  law 
enforcement  powers  to  stop  trafficking  in  illegal  gaming  devices 
and,  where  other  law  enforcement  options  prove  ineffective 
against  uncompacted  gaming,  the  Department  is  prepared  to  proceed 


284 


through  criminal  enforcement.' 

In  dealing  with  Indian  gaming,  which  pursuant  to  IGRA  is 
conducted  under  the  auspices  of  tribal  governments  with  the  aim 
of  generating  funds  for  governmental  and  social  services,  civil 
remedies  may  be  both  more  effective  and  more  appropriate  than 
criminal  enforcement.   Civil  law  remedies  permit  an  adjudication 
of  the  respective  rights  and  duties  of  federal  and  tribal 
governments,  and  permit  the  federal  government  to  halt 
uncompacted  gaming  without  the  need  to  prove  individual  guilt 
beyond  a  reasonable  doubt  and  without  the  potentially 
counterproductive  and  polarizing  step  of  bringing  criminal 
charges  against  tribal  leaders. 

With  regard  to  the  gaming  engaged  in  by  the  Santee  Sioux 
Tribe,  the  U.S.  Attorney  for  the  District  of  Nebraska  determined 
that  the  desired  objective  was  the  cessation  of  the  uncompacted 
gaming  rather  than  the  penalizing  of  particular  individuals. 
Initially,  the  U.S.  Attorney,  in  consultation  with  the  NIGC, 
decided  that  negotiation  was  most  likely  to  produce  this 
objective.   When  negotiation  failed,  the  U.S.  Attorney,  in 
consultation  with  NIGC,  determined  that  injunctive  remedies  were 
the  most  effective  means  of  bringing  the  uncompacted  class  III 
gaming  into  compliance  with  the  law  while  preserving  the  ongoing 
relationship  between  the  tribe  and  the  federal  government. 

2 .  Question 

In  a  prior  hearing,  representatives  of  the  Department  of 
Justice  discussed  the  difficulties  the  U.S.  Attorneys  in 
California  had  in  enforcing  the  provisions  of  the  IGRA. 
These  difficulties  contributed  to  the  decision  to  enter  into 
"stand  still"  agreements  with  California  tribes  to  permit 
the  coDtinued  operation  of  Class  III  facilities  within  the 
State.   Please  provide  details  on  the  enforcement  efforts  of 
the  Department  of  Justice  in  California  prior  to  the  "stand 
still"  agreements?  What  is  the  current  status  of  Indian 
gaming  in  California?   In  light  of  these'  difficulties,  are 
there  additional  statutory  authorities  that  are  necessary  to 
ensure  the  proper  enforcement  of  IGRA? 


'  Where  parallel  civil  and  criminal  proceedings  are  pending, 
courts  at  times  have  enjoined  the  civil  proceedi'ng.  For  example, 
in  United  States  v.  B.C.  Investments.  Inc.,  NIGC's  administrative 
enforcement  action  was  enjoined  pending  the  outcome  of  the  criminal 
proceeding. 
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Answer  to  Question  2 

Enforcement  under  IGRA 

The  Department's  IGRA  enforcement  policy  takes  cognizance  of 
individual  circumstances  in  different  states,  districts,  and 
reservations,  and  of  competing  law  enforcement  demands  on  the 
U.S.  Attorneys.   The  goal  of  that  policy  is  to  achieve  compliance 
with  federal  law  in  a  peaceful  manner,  consistent  with  the 
Department's  many  law  enforcement  responsibilities  and  its 
available  resources.   Generally,  we  proceed  through  negotiation 
for  a  reasonable  period  of  time,  and  if  that  fails,  by  legal 
action.   Federal  prosecutors  are  faced  daily  with  difficult 
decisions  regarding  the  allocation  of  scarce  resources  in  order 
to  combat  violent  crime,  drug  smuggling,  gang  activities, 
organized  crime,  alien  smuggling,  and  a  host  of  other  criminal 
offenses.   The  U.S.  Attorneys  are  in  the  best  position  to 
determine  the  proper  allocation  of  resources  based  on  the  demands 
within  the  district,  the  seriousness  of  offenses,  the 
availability  of  evidence,  and  the  prosecutorial  merit  of  a  case. 

Pursuant  to  the  Department's  IGRA  enforcement  policy,  the 
United  States  currently  is  engaged  in  a  number  of  actions  against 
Indian  tribes  to  ensure  compliance  with  IGRA  and  the  federal 
gambling  laws.   The  United  States  is  litigating  such  cases  in 
California,  Idaho,  Nebraska,  New  Mexico,  and  Washington. 

The  United  States  Attorneys'  decisions  whether  to  commit 
scarce  resources  to  enforcement  actions  against  uncompacted 
gaming  are  necessarily  informed  by  the  manner  in  which  past 
enforcement  actions  have  been  resolved.   These  enforcement 
actions  are  resource  intensive  and  often  socially  divisive,  yet 
at  times  accomplish  very  little.   For  example,  in  1992  the  United 
States  Attorney  for  Arizona  seized  machines  at  an  uncompacted 
gaming  operation  in  Indian  country.   Within  several  days  of  the 
seizure  --a  seizure  that  placed  numerous  federal  agents  at 
significant  risk  --  the  Governor  of  Arizona  signed  compacts 
rendering  the  gambling  operation  legal. 

In  another  case,  the  United  States  Attorney  for  the  Eastern 
District  of  Washington  sought  a  preliminary  injunction  to  halt 
uncompacted  gaming  by  the  Spokane  Tribe.   Although  the  United 
States  prevailed  in  district  court,  the  Ninth  Circuit  stayed  that 
decision,  permitting  gaming  to  continue.^   The  Nebraska  rulings 
noted  above  provide  another  example  of  such  difficulties. 


Following  the  denial  of  the  rehearing  petition  in  Rumsey 
Rancheria  v.  Wilson,  the  Ninth  Circuit  set  a  briefing  schedule  in 
the  appeal  of  the  district  court's  decision  to  issue  a  preliminary 
injunction. 
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Enforcement  actions  in  California  have  encountered  similar 
obstacles.   For  example,  the  district  court  in  United  States  v. 
B.C.  Investments.  Inc.  did  not  rule  favorably  on  the  United 
States'  efforts  to  enforce  IGRA,  the  Johnson  Act,  and  18  U.S.C. 
1955.   Although  the  court  of  appeals  ultimately  reversed  the 
district  court's  decision,  the  district  court  had  dismissed  all 
but  one  of  the  twenty-three  counts  in  the  indictment  on  the 
ground  that  California's  public  policy  does  not  prohibit  such 
gaming.   The  court  of  appeals  only  recently  reversed  that 
decision,  and  the  United  States  continues  to  pursue  the  suppliers 
of  the  illegal  gaming  machines  under  that  indictment. 

California-Specific  Issues 

a.   Rumsey  Rancheria  and  Federal  Enforcement 

California  presents  a  unique  situation.   For  a  number  of 
years,  California  and  the  tribes  have  been  negotiating,  without 
success,  over  class  III  gaming.   In  1993,  the  tribes  and  the 
state  sought  to  resolve  a  dispute  over  the  scope  of  permissible 
class  III  gaming  through  a  declaratory  judgment  action  in  federal 
court,  styled  Rumsev  Rancheria  v.  Wilson.^ 

The  U.S.  Attorney  for  the  Southern  District  of  California, 
believing  that  Rumsey  Rancheria  would  resolve  expeditiously  the 
issue  of  permissible  scope  of  gaming  in  California  and  hasten 
good  faith  bargaining  over  compacts,  entered  into  a  "stand-still" 
agreement  with  the  only  three  tribes  in  that  district  that  were 
then  engaged  in  class  III  gaming.   Pursuant  to  this  agreement, 
the  tribes  agreed  not  to  expand  existing  gaming  and  the  U.S. 
Attorney  agreed  not  to  bring  enforcement  actions  against  this 
gaming  pending  the  outcome  of  Rumsey  Rancheria.   This  agreement 
stems  the  expansion  of  uncompacted  gaming  while  the  federal 
courts  determine  the  scope  of  permissible  class  III  gaming  in 
California.   Since  the  announcement  of  the  stand-still  agreement, 
no  additional  class  III  gaming  facilities  have  been  permitted  to 
open  in  the  Southern  District.   The  other  California  U.S. 
Attorneys  also  monitored  closely  the  Rumsev  Rancheria  litigation, 
with  the  goal  of  coordinating  their  enforcement  efforts  once  the 
issues  presented  in  that  case  were  resolved. 

One  of  the  issues  in  Rumsey  Rancheria  is  whether  "California 
permits  the  operation  of  slot  machines  in  the  form  of  the  state 
lottery  or  otherwise."   Rumsey  Rancheria,  64  F.2d  1250,  1260  {9th 
Cir.  1995) .   In  June  1996,  the  California  Supreme  Court  partially 


'  Prior  to  the  filing  of  that  case,  the  United  States  had 
undertaken  an  enforcement  action  in  California,  which  involved  the 
seizure  of  illegal  gaming  machines  from  the  Robinson  Rancheria  in 
the  Northern  District  of  California. 
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resolved  this  question,  holding  in  Western  Telcon.  Inc.  v. 
California  State  Lottery  that  electronic  Keno  is  not  permitted 
under  state  law  because  it  is  a  "banking"  game,  but  leaving  open 
the  issue  whether  certain  "nonbanking"  electronic  games  are 
permissible  under  state  law.   In  light  of  Western  Telcon.  the 
state  and  the  Pala  Tribe  have  entered  into  compact  negotiations 
for  games  permitted  under  state  law.   Attorneys  for  other  tribes 
are  at  the  negotiating  table  in  the  hope  that  the  compact  between 
the  state  and  the  Pala  Tribe  will  serve  as  a  model  for  compacts 
with  other  tribes. 

On  October  29,  1996,  the  Ninth  Circuit  Court  of  Appeals 
issued  its  denial  of  rehearing  in  Rumsev  Rancheria.'*  On  November 
29,  however,  the  Ninth  Circuit  stayed  the  issuance  of  the  mandate 
for  30  days  pending  the  tribes'  filing  of  a  petition  for 
certiorari.   Some  of  the  tribes  that  were  parties  to  Rumsey 
Rancheria  filed  a  petition  for  certiorari  on  December  30.   On 
March  17,  the  Supreme  Court  invited  the  United  States  to  submit  a 
brief  expressing  its  views  on  whether  certiorari  should  be 
granted. 

In  light  of  the  Rumsey  Rancheria  and  Western  Telcon 
decisions,  the  California  U.S.  Attorneys  have  contacted  tribes 
regarding  the  cessation  of  uncompacted  class  III  gaming.   On  or 
about  February  22,  1997,  the  U.S.  Attorneys  from  the  Northern, 
Central,  and  Eastern  districts  sent  letters  to  the  gaming  tribes 
in  their  districts  requesting  them  to  cease  all  such  class  III 
gaming  operations.   The  California  U.S.  Attorneys  recognize  that 
the  ongoing  tribal -state  negotiations  may  lead  to  compacts,  and 
to  avoid  undermining  those  negotiations,  have  agreed  to  defer 
enforcement  actions  until  after  May  1,  1997  if  the  tribes  agree 
in  writing  to  cease  all  uncompacted  class  III  gaming.   The  U.S. 
Attorneys  promised  to  assess  in  late  April  whether  the  tribal - 
state  compact  negotiations  had  progressed  sufficiently  to  warrant 
extending  the  May  1  deadline. 

All  but  10  of  the  gaming  tribes  in  the  Northern,  Central  and 
Eastern  districts  of  California  have  signed  agreements  to  cease 
gaming.   The  U.S.  Attorney  in  the  Eastern  District  has  brought 
suit  against  the  tribe  in  that  district  that  failed  to  sign  such 
an  agreement.   The  U.S.  Attorney  in  the  Central  District  has 
sought  a  preliminary  injunction  against  the  9  tribes  in  that 
district  that  opted  not  to  sign  the  agreement .   A  hearing  was 
held  on  this  motion  on  May  5.   The  district  court  requested 
additional  briefing  on  whether  it  had  authority  to  enjoin 
violations  of  IGRA. 


The  court  of  appeals  issued  its  initial  decision  on  November 
15,  19  94.  The  court  denied  rehearing  on  August  11,  1996,  but  then 
allowed  a  second  petition  for  rehearing  based  on  Western  Telcon. 
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In  late  April,  the  U.S.  Attorneys  for  the  Eastern  and 
Northern  Districts,  finding  that  there  had  been  significant 
progress  in  the  compact  negotiations  and  some  prospect  that  they 
will  be  concluded  favorably  in  coming  weeks  or  months,  modified 
their  agreements  with  the  tribes  who  have  agreed  to  stop 
uncompacted  gaming  to  provide  that  they  would  cease  operations  no 
later  than  July  31.   The  U.S.  Attorney  for  the  Central  District 
has  offered  extensions  to  the  tribes  within  her  district  on  the 
condition  that  they  agree  to  a  consent  decree  to  cease 
operations,  and  she  is  awaiting  responses  from  these  tribes. 

The  circumstances  in  the  Southern  District  are  different 
because  of  the  "stand-still"  agreement,  which  defers  enforcement 
action  against  three  tribes  until  final  resolution  of  Rumsey 
Rancheria.   Rather  than  sending  a  letter  to  those  tribes,  the 
U.S.  Attorney  for  the  Southern  District  informed  them  that  they 
must  cease  class  III  gaming  if  the  Supreme  Court  denies 
certiorari  in  Rumsev  Rancheria. 

b.    Other  Enforcement  Actions  in  California 

♦  Following  the  announcement  of  the  stand-still  agreement  in 
Southern  California,  the  Rincon  Band  attempted  to  open  a  new 
class  III  casino  operation  in  that  district.   The  U.S.  Attorney 
for  the  Southern  District  of  California  sought  a  preliminary 
injunction  to  prevent  the  Rincon  Band  from  opening  its  casino. 
The  district  court  granted  the  preliminary  injunction. 

♦  The  Department  has  worked  with  the  NIGC  to  assist  in  the 
closure  of  casinos  at  Big  Valley  and  Elem  Rancheria.   The  casinos 
at  Big  Valley  and  Elem  were  the  source  of  intratribal  disputes 
that  led  to  violent  encounters  in  around  the  casino.   Due  to  the 
threat  of  violence  at  these  casinos,  the  NIGC  issued  closure 
orders  and  the  tribes  have  closed  their  casinos. 

♦  In  addition,  the  Department  and  the  NIGC  had  discussions 
with  the  Shingle  Springs  Band  of  Miwok  Indians  regarding  the 
proposed  opening  of  a  class  III  gaming  facility  on  the  Shingle 
Springs  Rancheria.   The  U.S.  Attorney  for  the  Eastern  District  of 
California,  in  response  to  the  Tribe's  announcement  that  it  would 
commence  class  III  gaming,  advised  the  Tribe  that  such  gaming 
would  be  illegal  and  likely  would  result  in  an  enforcement 
action.   As  a  result,  the  Tribe  decided  to  open  a  class  II, 
rather  than  a  class  III,  operation.   Soon  after  this  facility 
began  operation,  however,  the  NIGC  issued  a  notice  of  violation 
based  on  health  and  safety  issues,  and  the  Tribe  closed  the 
facility. 
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Whether  Amendments  to  IGRA  are  Needed 

The  Department ' s  experience  with  Indian  gaming  in 
California,  as  well  as  our  experiences  in  other  states,  suggests 
that  two  sorts  of  changes  would  improve  the  way  in  which  IGRA 
functions.   First,  civil  and  administrative  law  enforcement 
mechanisms  have  proved  to  be  important  prosecutorial  tools  for 
addressing  illegal  gaming  and  related  problems,  and  Congress 
should  take  steps  to  ensure  that  there  are  no  legal  impediments 
to  use  of  these  tools.   As  noted  above.  Congress  could  amend  IGRA 
to  clarify  that  the  United  States  has  the  authority  to  seek 
injunctive  relief  and  enforce  NIGC  closure  orders. 

Second,  the  rise  in  uncompacted  class  III  gaming  is  in  part 
a  function  of  certain  ambiguities  in  IGRA  that  delay  the  compact 
negotiations.   Congress  should  amend  IGRA  to  eliminate  these 
ambiguities.   The  most  important  such  ambiguity  involves  the  type 
of  class  III  gaming  in  which  a  tribe  may  engage  pursuant  to  IGRA. 
This  "scope  of  gaming"  issue  has  been  the  source  of  uncertainty 
and  controversy  in  IGRA  and  has  been  the  basis  of  almost  all  of 
the  IGRA  litigation  between  the  tribes  and  the  states  and  the 
United  States.   Judicial  resolution  of  the  scope  of  gaming 
question  often  is  delayed  and  the  case  law  is  not  consistent.   By 
amending  IGRA,  Congress  could  clarify  the  permissible  scope  of 
gaming  and  speed  the  compacting  process,  thereby  reducing  the 
incentive  for  tribes  to  engage  in  uncompacted  gaming. 

3 .  Question 

On  page  three  of  your  statement  you  state  that  the  necessity 
of  minimum  federal  standard  is  necessary  to  safeguard  Indian 
gaming  against  corruption.   Have  you  seen  any  evidence  of 
organized  crime  in  Indian  gaming  since  the  start  of  the 
Commission  in  1991? 

Answer  to  Question  3 

The  gaming  industry  is  attractive  to  both  legitimate  and 
illegitimate  enterprises  because  of  the  cash  intensive  nature  of 
the  industry.   Any  such  cash  intensive  industry  may  attract 
criminal  elements,  if  the  industry  is  perceived  to  be  vulnerable 
to  manipulation  or  theft.   With  the  advent  of  large-scale  Indian 
gaming,  some  have  made  claims,  generally  without  supporting 
evidence  of  which  we  are  aware,  that  Indian  gaming  has  been 
infiltrated  by  organized  crime. 

Some  of  these  claims  result  from  confusion  between 
individual  criminal  activities  that  target  Indian  casinos  and  the 
actual  infiltration  by  organized  crime  into  the  operations  and 
management  of  Indian  casinos.   There  have  been  cases  in  which 
organized  crime  members  and  associates  have  been  involved  in  the 
embezzlement  of  money  from  casinos  by  working  in  concert  with 
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employees  to  cheat  at  casino  games  and  in  which  organized  crime- 
sponsored  teams  of  cheats  have  defrauded  the  casinos.   But  this 
type  of  criminal  activity  is  not  reflective  of  a  national 
conspiracy  by  organized  crime  to  infiltrate  or  control  Indian 
casinos.   According  to  the  FBI,  its  investigations  and  those 
conducted  by  law  enforcement  agencies  do  not  provide  any  evidence 
that  supports  allegations  of  widespread  infiltration  of  the 
Indian  gaming  industry  by  organized  crime  enterprises. 

The  FBI  vigilantly  investigates  all  credible  leads 
concerning  organized  crime  activities,  including  allegations  of 
attempts  to  gain  control  or  influence  any  legitimate  industry. 
In  recent  years,  the  FBI  has  developed  high-level  organized  crime 
witnesses  and  informants  who  are  in  a  position  to  know  if 
organized  crime  were  attempting  to  gain  entry  into  Indian  gaming. 
The  FBI  reports  that  to  date,  no  such  information  has  been 
received. 

We  believe  that  the  most  effective  means  of  keeping 
organized  crime  out  of  the  gaming  industry  is  through  strong 
regulation.   Primary  responsibility  for  the  regulation  of  class 
III  Indian  gaming  currently  rests  with  the  states  and  Indian 
tribes  through  tribal-state  compacts. 

Some  states  and  Indian  tribes,  however,  have  not  developed 
comprehensive  regulatory  systems.   The  Department  continues  to 
recommend  that  IGRA  be  amended  to  require  the  implementation  of 
federal  minimum  regulatory  standards.   States  and  Indian  tribes 
should  have  an  opportunity  to  meet  these  minimum  federal 
regulatory  standards  through  tribal -state  compacts.   The  NIGC 
could  operate  a  certification  process  to  ensure  that  state  and/or 
tribal  gaming  regulatory  agencies  possess  the  authority, 
capacity,  and  qualifications  to  enforce  federal  minimum 
regulatory  standards.   Where  tribes  or  states  are  certified,  the 
NIGC  would  provide  a  second  level  of  regulatory  oversight  to 
support  the  state  and  tribal  regulatory  agencies.   Where  states 
and  Indian  tribes  have  failed  to  develop  adequate  regulatory 
systems,  however,  the  NIGC  should  be  empowered  to  enforce  the 
federal  minimum  standards  as  the  primary  Indian  gaming  regulator. 

4 .  Question 

What  responsibilities  do  the  Commission  and  the  Department 
of  Justice  share  for  the  lack  of  enforcement  of  the  law? 

Answer  to  Question  4 

In  many  cases,  the  Department  and  its  U.S.  Attorneys  have 
taken  steps  to  prosecute  the  suppliers  of  illegal  gaming  devices 
and  to  bring  about  the  peaceful  termination  of  illegal  gaming. 
In  California,  Idaho,  Nebraska,  New  Mexico,  and  Washington,  we 
are  litigating  cases  involving  whether  certain  games  or  gaming 
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operations  are  inconsistent  with  IGRA.   In  Minnesota  and 
California,  the  United  States  has  brought  enforcement  actions 
against  the  suppliers  of  illegal  gaming  machines,  and  in 
Michigan,  the  United  States  is  engaged  in  a  case  concerning 
whether  an  Indian  tribe  may  conduct  class  III  gaming  on  Indian 
lands  outside  of  its  .reservation  boundaries  where  there  has  not 
been  compliance  with  the  after-acquired  lands  requirements  in  25 
U.S.C.  2719.   We  have  explained  our  enforcement  policy  in  answers 
to  questions  1(e)  and  (2). 

This  question  also  refers  to  the  enforcement  efforts  of  the 
NIGC.   The  Department  has  worked  closely  with  the  NIGC  in  several 
instances  to  bring  enforcement  actions  against  uncompacted  gaming 
facilities.   Since  the  Committee  has  provided  the  NIGC  with 
similar  questions,  it  is  appropriate  for  the  NIGC  to  respond  in 
more  detail  regarding  the  Commission's  enforcement  efforts. 

5)    Question 

On  page  six  of  your  testimony  you  refer  to  the  DOJ  policy 
regarding  uncompacted  gaming  as  negotiation  first  and  legal 
action  second.   How  successful  have  these  negotiations  been? 
In  those  which  resulted  in  legal  action,  please  describe 
what  factors  led  to  failure  of  the  negotiations. 

Answer  to  Question  5 

In  some  cases,  U.S.  Attorneys  have  been  able  to  deter  Indian 
tribes  from  engaging  in  illegal  gaming  by  explaining  the 
provisions  of  IGRA  and  alerting  them  to  the  possible  legal 
consequences  of  engaging  in  uncompacted  class  III  gaming.   For 
example,  the  U.S.  Attorney  for  the  Eastern  District  of 
California,  in  response  to  a  announcement  that  the  Shingle 
Springs  Band  of  Miwok  Tribe ' s  announcement  that  it  would  commence 
class  III  gaming,  advised  the  Tribe  thac  such  gaming  would  be 
illegal  and  likely  would  result  in  an  enforcement  action.   As  a 
result,  the  Tribe  decided  not  to  open  a  class  III  gaming 
operation.   In  addition,  the  Seneca  Nation  agreed  to  cease  using 
Lucky  Tab  II  gaming  devices  following  a  discussion  of  the 
legality  of  these  machines  with  the  U.S.  Attorney's  office  for 
the  Western  District  of  New  York.   Furthermore,  we  believe  that 
letters  from  the  Oklahoma  U.S.  Attorneys  to  the  Oklahoma  tribes 
have  deterred  these  tribes  from  engaging  in  uncompacted  class  III 
gaming . 

Negotiations  have  not  always  led  to  voluntary  compliance 
with  IGRA,  however.   In  all  cases,  however,  negotiations 
establish  a  dialogue  between  federal  law  enforcement  officials 
and  tribal  government  officials,  which  reduces  the  likelihood  of 
confrontation  and  may  narrow  the  legal  issues. 
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In  Nebraska,  negotiation  did  not  result  in  the  cessation  of 
uncompacted  gaming,  and  the  Department  filed  suit  to  bring  an  end 
to  uncompacted  gaming.   In  Nebraska,  the  U.S.  Attorney  requested 
that  the  Santee  Sioux  Tribe  refrain  from  class  III  gaming. 
Although  the  Tribe  initially  agreed  not  to  engage  in  such  gaming, 
it  later  decided  to  open  a  class  III  gaming  operation.   After  the 
NIGC  entered  a  temporary  closure  order,  the  U.S.  Attorney,  in 
consultation  with  NIGC,  determined  that  it  was  necessary  to 
commence  legal  proceedings  to  enforce  IGRA  and  the  NIGC's  closure 
order. 

6)    Question 

How  many  enforcement  actions  has  the  DOJ  brought  since  the 
enactment  of  IGRA?   How  many  of  these  actions  have  been 
resolved?   How  many  of  these  actions  have  been  settled  out 
of  court?   How  many  of  these  actions  have  been  brought  under 
the  authority  of  the  Johnson  Act? 

Answer  to  Question  6 

Between  FYS 9  and  FY96,  the  Department  has  received  34 
matters  for  investigation  involving  59  defendants  where  there 
were  possible  violations  of  either  15  U.S.C.  1175  or  18  U.S.C. 
1166.   During  this  same  time  frame,  there  were  16  cases  filed 
involving  32  defendants  where  violations  of  either  15  U.S.C.  1175 
or  18  U.S.C.  1166  were  alleged.   Thirteen  cases,  which  involved 
26  defendants,  were  terminated  within  this  time  frame  involving 
violations  of  either  15  U.S.C.  1175  or  18  U.S.C.  1166.'   Of  these 
26  defendants,  16  pleaded  guilty,  charges  were  dismissed  against 
8,  and  1  was  classified  as  "other"  (which  means  the  case  was 
either  transferred,  placed  in  pretrial  diversion,  or  the 
proceedings  were  suspended  indefinitely  by  the  court) .   Only  one 
of  these  cases  went  to  trial,  and  the  defendant  was  found  guilty. 

The  above  statistics  are  based  on  the  lead  charges  in  the 
investigation  or  the  indictment  and  they  do  not  necessarily 
record  all  instances  involving  a  violation  of  25  U.S.C.  2701- 
2721,  which  does  not  contain  a  criminal  enforcement  provision. 
Beginning  in  1992,  Department  statistics  record  all  charges  and 
not  just  the  lead  charges.   After  1992,  therefore,  we  were  able 
to  track  matters  and  cases  where  allegations  of  violations  of  25 
U.S.C.  2701-2721  are  at  issue.   Between  FY92  and  FY96,  the 
Department  has  received  482  matters  involving  679  defendants 


*  Eight  of  these  terminated  cases  involved  violations  of  15 
U.S.C.  1175. 
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involving  possible  violations  of  25  U.S.C.  2701-2721.*  During 
this  time  frame,  153  cases  were  filed  involving  250  defendants, 
where  violations  of  25  U.S.C.  2701-2721  were  alleged.   One 
hundred  and  forty-six  cases  were  terminated  involving  allegations 
of  violations  of  25  U.S.C.  2701-2721,  against  238  defendants 
during  this  time  frame.   Of  these  238  defendants,  there  were  166 
guilty  pleas,  charges  were  dismissed  against  41,  and  1  was 
classified  as  other.   Thirty  of  these  defendants  went  to  trial, 
resulting  in  22  guilty  verdicts  and  8  acquittals. 

In  addition,  between  FY92  and  FY96,  the  Department  in  at 
least  9  instances  has  filed  or  brought  counterclaims  seeking 
civil  remedies  for  violations  of  25  U.S.C.  2701-2721,  15  U.S.C. 
1175,  or  16  U.S.C.  1166.   The  Department  has  prevailed  in  6  of 
these  claims.   In  two  of  these  claims,  Santee  Sioux  and  Keweenaw 
Bay  Indian  Community  v.  United  States,  the  tribe  prevailed  before 
the  district  court.   The  final  action.  Grand  Traverse  Band  v. 
United  States,  has  been  stayed  pending  resolution  of  Keweenaw 
Bay. 

7)  Question 

In  your  testimony  you  give  examples  of  two  cases  of 
cooperation  between  the  DOJ  and  the  NIGC.   Are  these  the 
only  such  instances?   If  so,  why  so  few? 

Answer  to  Question  7 

The  cases  cited  were  illustrative.   In  addition  to  instances 
in  which  closure  orders  were  issued  or  considered,  NIGC 
consistently  has  cooperated  with  the  Department  of  Justice  and 
U.S.  Attorneys  in  preparing  legal  briefs  in  actions  brought  by 
and  against  the  United  States  in  connection  with  IGRA 

8)  Question 

I  note  your  support  for  increased  resources  for  the  NIGC  to 
carry  out  its  responsibilities  under  IGRA.   We  also  received 
testimony  from  NIGC  that  enforcement  actions  under  the  IGRA 
are  particularly  expensive  in  terms  of  resources  and 
manpower.   How  many  FBI  agents  are  dedicated  to  the 
enforcement  of  IGRA  in  Indian  gaming  operations?   What 
percentage  of  a  typical  U.S.  Attorney's  time  in  Indian 
Country  is  spent  on  IGRA  related  cases?   Does  the  Department 
intend  to  request  additional  resources  to  increase 
enforcement  coverage  over  Indian  gaming  operations? 


It  is  important  to  bear  in  mind  that  the  lead  charge  in  all  of 
these  cases  was  not  25  U.S.C.  2701-2721,  which  does  not  provide  for 
criminal  penalties. 
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Answer  to  Question  8 

The  functions  of  the  Department  and  the  NIGC  are 
complementary  and  not  duplicative.   The  NIGC  regulates  certain 
forms  of  Indian  gaming  and  engages  in  regulatory  enforcement . 
The  Department,  in  contrast,  investigates  violations  of  federal 
statutes,  including  IGRA  and  the  Johnson  Act,  and  brings  criminal 
or  civil  enforcement  actions  in  federal  court  when  appropriate. 

There  are  approximately  156  FBI  Agents  investigating  Indian 
country  criminal  violations  on  a  full-time  basis.   The  FBI 
investigates  major  crimes  on  168  Indian  reservations,  upon  which 
more  that  half  of  a  million  Indians  reside.   Violent  crime  exacts 
tremendous  costs  from  these  Indian  communities.   In  fact, 
reported  crime  in  Indian  country  is  roughly  twice  as  likely  to  be 
violent  as  reported  crime  in  the  rest  of  the  United  States. 
Furthermore,  there  are  approximately  one  half  as  many  police 
officers  per  capita  to  address  this  crime.   The  investigation  of 
violent  crime  by  the  FBI,  therefore,  necessarily  takes  precedence 
over  the  investigation  of  illegal  gaming  and  other  non-violent 
crimes.   All  156  FBI  Agents,  however,  investigate  violations  of 
IGRA  and  the  Johnson  Act  as  part  of  their  regular  duties  to 
investigate  Indian  country  crimes. 

For  FY98,  the  FBI  has  requested  that  an  additional  31  Agents 
be  dedicated  to  investigating  Indian  country  crimes,  with  a 
particular  emphasis  on  violent  crime.   These  agents  would  be 
available  to  respond  to  violations  of  IGRA  as  part  of  their 
regular  duties. 

The  Department  does  not  presently  keep  data  on  the  time  U.S. 
Attorneys'  Offices  spend  on  IGRA-related  cases.   Further,  because 
local  conditions  vary  considerably  from  district  to  district, 
there  is  no  typical  U.S.  Attorney  in  Indian  Country. 

Question  9 

Since  1991,  how  many  times  has  the  Commission  had  to  ask  the 
U.S.  Department  of  Justice  to  enforce  the  Commission's 
orders? 

Answer  to  Question  9 

According  to  the  NIGC,  it  has  requested  the  assistance  of 
the  United  States  Attorneys'  Offices  in  ten  instances  involving 
Commission  closure  orders,  possible  closure  orders,  and  final 
decisions  affirming  Notice  of  Violations.   These  cases  have 
involved  U.S.  Attorneys  in  California,  Nebraska,  New  York, 
Oklahoma,  and  Washington.   In  most  of  these  cases,  tribes  have 
voluntarily  complied  with  the  NIGC  ruling.   In  only  one  instance, 
Santee  Sioux  Tribe,  has  the  Department  had  to  take  action  to 
enforce  a  NIGC  closure  order. 
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In  addition,  the  NIGC  has  a  policy  of  advising  the 
appropriate  U.S.  Attorney  whenever  the  Commission  is  considering 
an  enforcement  action  against  a  tribe,  management  company,  or 
gaming  operation  located  in  the  U.S.  Attorney's  district.   Once 
advised,  U.S.  Attorneys  routinely  confer  with  the  NIGC  regarding 
developments  in  such' enforcement  matters. 

10)  Question 

Are  there  any  statutory  obstacles  that  make  enforcement  of  a 
closure  order  difficult?   If  so,  please  identify  them  and 
describe  how  the  law  ought  to  be  changed. 

Answer  to  Question  10 

As  explained  in  the  answer  to  Question  1 (a) ,  the  district 
court  in  Santee  Sioux  Tribe  questioned  the  authority  of  the 
Department  of  Justice  to  enforce  NIGC  closure  orders.   To  avoid 
further  litigation  on  this  issue.  Congress  could  amend  IGRA  to 
make  clear  that  courts  may  enforce  temporary  and  permanent 
closure  orders  of  the  NIGC,  and  that  the  Attorney  General  may 
move  independently  to  enjoin  gaming  conducted  in  violation  of  the 
IGRA. 

11)  Question 

What  is  the  current  status  of  Class  III  gaming  operations 
conducted  by  Indian  tribes  within  California?   Nebraska? 
Connecticut?   New  Mexico?   Florida?   Please  compare  the 
situations  in  Nebraska  (ongoing  violation  of  the  closure 
order)  and  New  Mexico  (compliance  with  closure  orders) ,  and 
describe  why  they  are  different. 

Answer  to  Question  11 

In  California,  the  state  has  entered  into  negotiations  with 
the  Pala  Band  of  Mission  Indians  to  conclude  a  "model"  tribal - 
state  compact,  based  on  the  clarification  of  state  law  in  Western 
Telcon.  Inc.  v.  California  State  Lottery.   Negotiations  are 
ongoing  and  the  United  States  hopes  that  these  negotiations  will 
be  productive.   A  number  of  Indian  tribes,  however,  continue  to 
operate  uncompacted  casinos.   In  light  of  the  Rumsev  Rancheria 
and  Western  Telcon  decisions,  the  California  U.S.  Attorneys  have 
contacted  tribes  regarding  the  cessation  of  uncompacted  class  III 
gaming.   On  or  about  February  22,  1997,  the  U.S.  Attorneys  from 
the  Northern,  Central  and  Eastern  districts  sent  letters  to  the 
gaming  tribes  in  their  districts  requesting  them  to  cease  all 
such  class  III  gaming  operations.   The  California  U.S.  Attorneys 
recognize  that  the  ongoing  tribal-state  negotiations  may  lead  to 
compacts,  and  to  avoid  undermining  those  negotiations,  have 
agreed  to  defer  enforcement  actions  until  after  May  1,  1997  if 
the  tribes  agree  in  writing  to  cease  all  uncompacted  class  III 
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gaming.  The  U.S.  Attorneys  promised  to  assess  in  late  April 
whether  the  tribal-state  compact  negotiations  had  progressed 
sufficiently  to  warrant  extending  the  May  1  deadline. 

All  but  10  of  the  gaming  tribes  in  the  Northern,  Central  and 
Eastern  districts  of  California  have  signed  agreements  to  cease 
gaming.   The  U.S.  Attorney  in  the  Eastern  District  has  brought 
suit  against  the  tribe  in  that  district  that  failed  to  sign  such 
an  agreement.   The  U.S.  Attorney  in  the  Central  District  has 
sought  a  preliminary  injunction  against  the  9  tribes  in  that 
district  that  opted  not  to  sign  the  agreement.   A  hearing  was 
held  on  this  motion  on  May  5.   The  court  requested  additional 
briefing  on  whether  it  had  authority  to  enjoin  violations  of 
IGRA. 

In  late  April,  the  U.S.  Attorneys  for  the  Eastern  and 
Northern  Districts,  finding  that  there  had  been  significant 
progress  in  the  compact  negotiations  and  some  prospect  that  they 
will  be  concluded  favorably  in  coming  weeks  or  months,  modified 
their  agreements  with  the  tribes  who  have  agreed  to  stop 
uncompacted  gaming  to  provide  that  they  would  cease  operations  no 
later  than  July  31.   The  U.S.  Attorney  for  the  Central  District 
has  offered  extensions  to  the  tribes  within  her  district  on  the 
condition  that  they  agree  to  a  consent  decree  to  cease 
operations,  and  she  is  awaiting  responses  from  these  tribes. 

The  circumstances  in  the  Southern  District  are  different 
because  of  the  "stand-still"  agreement,  which  defers  enforcement 
action  against  three  tribes  until  final  resolution  of  Rumsey 
Rancheria.   Rather  than  sending  a  letter  to  those  tribes,  the 
U.S.  Attorney  for  the  Southern  District  informed  them  that  they 
must  cease  class  III  gaming  if  the  Supreme  Court  denies 
certiorari  in  Rumsev  Rancheria. 

In  Nebraska,  the  United  States  moved  for  reconsideration  of 
the  district's  courts  denial  of  injunctive  relief  to  enforce  the 
NIGC's  closure  orders  against  the  Santee  Sioux  Tribe's  casino. 
That  motion  was  denied  by  the  district  court  on  December  31, 
1996.   The  Department  is  considering  whether  an  appeal  will  be 
taken  to  the  Eighth  Circuit  Court  of  Appeals. 

In  New  Mexico,  three  federal  district  courts  have  held  that 
the  New  Mexico  tribal-state  compacts  were  invalid,  rendering  the 
gaming  engaged  in  by  the  tribes  illegal  under  IGRA.   See  Pueblo 
of  Santa  Ana  v.  United  States;  Apache  Tribe  of  the  Mescalero 
Reservation  v.  Reno;  Jicarilla  Apache  Tribe  v.  Kelly.   The  United 
States  argued  both  before  the  district  courts  and  the  Tenth 
Circuit  that  the  class  III  gaming  purportedly  authorized  by  the 
compacts  was  not  permitted  under  New  Mexico  law. 

The  district  court  orders  in  Pueblo  of  Santa  Ana  and 
Jicarilla  Apache  were  stayed  pending  appeal .   These  stays 
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permitted  the  Pueblos  and  the  Jicarilla  Apache  Tribe  to  continue 
operating  their  casinos  while  the  district  court  orders  were  on 
appeal.   On  January  10,  1997,  the  Tenth  Circuit  in  Pueblo  of 
Santa  Ana  affirmed  the  decision  of  the  district  court.   The  court 
of  appeals  has  stayed  its  mandate,  however,  apparently  to  permit 
the  continuation  of  gaming  by  the  tribes  pending  termination  of 
proceedings  before  the  court  of  appeals.   The  Department  has 
filed  a  motion  for  clarification  to  seek  an  explanation  from  the 
court  of  the  effect  of  staying  of  the  mandate  in  this  case.   The 
Tenth  Circuit  responded  to  this  motion  by  stating  that  the 
district  court's  stay  remains  in  effect  until  the  mandate  issues. 

In  Connecticut,  the  Mashantucket  Pequot  Tribe  and  the 
Mohegan  Tribe  have  compacts  with  the  State  and  are  engaged  in 
class  III  gaming  pursuant  to  those  compacts. 

In  Florida,  the  Miccosukee  and  Seminole  Tribes  are  operating 
class  III  gaming  devices  without  compacts,  and  the  state  has  sued 
the  tribes  in  federal  district  court  alleging  that  the  gaming 
engaged  in  by  the  tribes  is  illegal.   The  U.S.  Attorneys  are 
consulting  with  the  NIGC  and  are  considering  the  enforcement 
options  available  to  them. 

In  addition,  you  have  asked  the  Department  to  compare  the 
New  Mexico  situation  with  the  one  presented  in  Nebraska.   These 
situations  are  both  procedurally  and  substantively  distinct. 
From  a  procedural  perspective,  the  two  situations  are  different 
because  in  New  Mexico,  unlike  Nebraska,  there  was  no  closure 
order.   Instead,  the  eleven  gaming  tribes  in  New  Mexico  initiated 
litigation  based  on  future  enforcement  actions  contemplated  by 
the  U.S.  Attorney.   In  addition,  from  a  substantive  standpoint 
the  issues  presented  in  the  two  states  are  distinct.   In  the  New 
Mexico  litigation  the  issues  are  whether  there  is  a  tribal-state 
gaming  compact  in  effect  and  whether  the  gaming  the  tribes  are 
engaged  in  is  permitted  under  state  law  and  under  IGRA.   In 
contrast,  in  Nebraska  there  is  no  plausible  argument  that  there 
is  a  compact  in  effect  such  that  the  gaming  engaged  in  is 
permitted  under  IGRA. 

12)  Question 

I  read,  with  some  amusement,  your  assertion  in  footnote  #1 
on  page  4,  that  "Congress  could"  develop  a  legislative 
solution  in  the  aftermath  of  the  Seminole  decision  "in  a  way 
that  is  less  likely  to  generate  litigation."   I  thank  you 
for  your  confidence.   Would  you  please  sketch  out  what  would 
be  the  general  features  of  the  legislative  solution  you  have 
in  mind? 
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Answer  to  Question  12 

The  Constitution  vests  the  United  States  with  authority 
over  Indian  affairs.   Through  IGRA,  however,  Congress  gave  the 
states  a  role  in  the  regulation  of  Indian  gaming  pursuant  to  the 
compacting  process.   The  willingness  of  tribes  and  states  to 
enter  into  compacts  is  at  the  heart  of  IGRA,  and  Congress 
understood  that  a  voluntary  compacting  process  would  falter 
without  an  enforcement  mechanism.   Accordingly,  IGRA  granted 
tribes  the  right  to  sue  states  that  failed  to  negotiate  in  good 
faith.   In  Seminole  Tribe,  the  Supreme  Court  held  that  neither 
the  Commerce  Clause  nor  the  Indian  Commerce  Clause  provides 
Congress  with  the  authority  to  subject  a  state  to  suit  in  federal 
court  by  a  third  party.   If  Seminole  Tribe  means  that  IGRA  lacks 
a  tribal  enforcement  mechanism  or  some  other  avenue  for  dispute 
resolution,  the  decision  would  alter  the  balance  between  the 
tribes  and  the  states,  give  states  arbitrary  veto  power  over 
Indian  gaming,  and  thereby  completely  undermine  IGRA's  compacting 
process. 

The  Secretary  of  the  Interior  currently  is  undertaking  a 
thorough  review  of  the  Supreme  Court ' s  decision  in  Seminole 
Tribe.   To  ensure  that  the  tribal-state  compact  process  continues 
to  meet  the  interests  of  state  and  tribal  governments,  that 
review  is  open  and  inclusive,  and  the  Secretary  has  sought  and 
will  continue  to  seek  input  from  states,  tribes,  and  the  public 
at  large.   In  the  absence  of  comprehensive  legislation  to  address 
the  compact  process  after  Seminole  Tribe,  the  Secretary's  process 
is  critical  to  the  continued  functioning  of  the  IGRA.   Although 
the  Department  of  Justice  believes  that  the  functioning  of  IGRA 
post-Seminole  Tribe  may  be  able  to  be  resolved  through 
administrative  processes.  Congress  could  address  this  issue  more 
definitively  and  in  a  way  that  is  less  likely  to  generate 
litigation. 

There  are  at  least  three  options  available  for  amending  IGRA 
in  the  wake  of  Seminole  Tribe,  in  order  to  maintain  the  original 
objectives  of  the  Act. 

First,  Congress  could  amend  IGRA  to  establish  explicitly 
that  the  Secretary  of  the  Interior  has  the  authority  to 
promulgate  procedures  to  permit  class  III  gaming  where  a  state 
raises  an  Eleventh  Amendment  defense  to  a  "good  faith"  lawsuit 
under  IGRA. 

A  second  option  for  amending  IGRA  draws  upon  the  doctrine  of 
Ex  parte  Young.   That  doctrine  allows  suits  against  state 
officers  to  end  a  continuing  violation  of  federal  law  where  such 
suits  seek  only  prospective  injunctive  relief.   Seminole  Tribe 
held  that  the  federal  courts  could  not  exercise  jurisdiction  over 
suits  seeking  to  end  a  state  officer's  failure  to  negotiate  in 
good  faith  under  IGRA  pursuant  to  an  Ex  parte  Young  rationale. 
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This  holding  was  premised  on  the  finding  that  IGRA  created  a 
detailed  remedial  scheme  for  the  enforcement  of  a  statutory- 
right,  which  did  not  authorize  suits  against  state  officers.   In 
Seminole  Tribe,  the  Court,  however,  suggested  that  Ex  parte  Young 
suits  are  available,  to  enforce  federal  law,  unless  Congress 
precludes  such  suits.   Congress,  therefore,  could  amend  IGRA  to 
authorize  Ex  parte  Young  suits  against  state  officials  that  fail 
to  negotiate  in  good  faith.   This  option,  however,  may  not  prove 
effective  where  responsibility  for  approving  a  compact  rests  with 
the  state  legislature  rather  than  the  executive  branch. 

Third,  IGRA  could  be  amended  to  eliminate  the  current 
requirement  that  states  enter  into  negotiations  with  tribes  that 
wish  to  engage  in  class  III  gaming.   In  place  of  these 
provisions,  the  Secretary  of  the  Interior  would  be  given  the 
authority  to  develop  procedures  for  class  III  Indian  gaming  in 
consultation  with  the  Indian  tribes,  where  states  opt  not  to  do 
so.   States  would  have  an  opportunity  to  "opt  in"  to  the  process 
and  to  negotiate  a  compact  with  tribes  in  lieu  of  Secretarial 
procedures.   In  the  event  that  these  tribal -state  negotiations 
failed  to  lead  to  a  compact  within  a  statutorily-prescribed  time 
period.  Congress  could  vest  the  Secretary  with  the  authority  to 
establish  an  arbitration  process.   If  a  state  declined  to 
participate  in  the  arbitration  process,  the  Secretary  would 
develop  procedures  for  the  Indian  tribe  to  conduct  class  III 
gaming  consistent  with  IGRA.   This  "opt-in"  mechanism,  which  was 
embodied  in  S.  487  as  it  was  originally  introduced  in  the  104th 
Congress,  would  eliminate  the  need  for  suits  by  tribes  against 
states  for  failure  to  negotiate  in  good  faith. 

The  third  option,  by  creating  an  "opt -in/opt -out"  mechanism, 
rather  than  relying  on  suits  alleging  that  a  state  has  failed  to 
negotiate  in  good  faith,  offers  a  vehicle  for  resolving  other 
ambiguities  and  issues  that  have  generated  litigation  over  IGRA, 
in  addition  to  addressing  the  Eleventh  Amendment  problem.   These 
issues  include  the  Tenth  Amendment  argument  that  states  have 
raised.   This  argument  rests  on  the  premise  that  IGRA's 
requirement  that  states  negotiate  with  tribes  imposes  an 
unconstitutional  duty  on  states.   In  Rumsev  Rancheria.  the 
Department  filed  an  amicus  curiae  brief  before  the  Ninth  Circuit 
detailing  why  IGRA's  negotiation  provisions  do  not  compel  a  state 
to  regulate  or  legislate  in  violation  of  the  Tenth  Amendment.   An 
"opt-in/opt-out"  approach,  however,  eliminates  any  basis  for  a 
Tenth  Amendment  argument  by  making  the  state's  role  in 
negotiations  purely  optional.   In  addition,  the  "opt-in/opt-out" 
model  provides  a  means  of  resolving  the  ambiguity  over  what 
governmental  entity  within  a  state  has  the  authority  to  negotiate 
and  compact  on  behalf  of  the  state.   As  a  condition  for  opting- 
in,  IGRA  could  require  that  the  state  clarify  which  governmental 
entity  has  authority  to  negotiate  compacts  on  behalf  of  the 
state.   This  option,  by  providing  a  means  of  addressing  several 
of  the  legal  issues  raised  by  IGRA,  has  the  potential  to  obviate 
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years  of  litigation  that  otherwise  will  divert  scarce  resources 
from  tribes,  states,  and  the  federal  government. 

13.   Question 

Please  describe  in  more  detail  why  the  U.S.  Justice 
Department  appears  hesitant  to  use  available  criminal  law 
powers,  rather  than  civil  powers,  to  close  illegal  Indian 
gaming? 

Answer  to  Question  13. 

As  explained  in  the  response  to  Questions  1(e)  and  2,  the 
Department  of  Justice  has  used  available  criminal  law  enforcement 
powers  to  stop  trafficking  in  illegal  gaming  devices  and  when 
other  law  enforcement  options  prove  ineffective  against 
uncompacted  gaming.   In  most  circumstances  in  which  enforcement 
is  necessary  against  uncompacted  gaming,  however,  the  objective 
is  the  cessation  of  gaming  rather  than  penalizing  particular 
individuals.   In  such  a  situation,  negotiation  rather  than 
criminal  enforcement  may  be  more  likely  to  produce  the  desired 
objective  of  peaceful  cessation.   If  negotiation  fails, 
injunctive  remedies  and  civil  forfeiture  actions  often  are  the 
most  effective  means  of  bringing  uncompacted  gaming  into 
compliance  with  the  law. 

For  two  additional  reasons,  civil  enforcement  is  preferable 
to  criminal  enforcement.   First,  from  a  policy  perspective,  civil 
enforcement  is  a  more  appropriate  method  of  resolving  legal 
disputes  between  governments.   Second,  from  a  pragmatic 
standpoint,  criminal  enforcement  presents  certain  difficulties, 
including  the  difficulty  of  proving  criminal  intent  and  guilt 
beyond  a  reasonable  doubt,  difficulties  that  do  not  figure  in 
civil  enforcement. 

For  the  above  reasons,  the  Department  of  Justice  has 
concluded  that,  when  enforcement  actions  are  required,  civil 
enforcement,  in  general,  is  more  appropriate  than  criminal 
enforcement . 


Question 

The  NIGA  Chairman,  in  his  prepared  statement  asserts  that 
the  NIGC,  like  the  Federal  Reserve  Board,  should  maintain  a 
dual  regulatory  and  advocacy  role  for  the  industry  it 
governs.   Do  you  agree? 
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Answer  to  Question  14. 

We  defer  to  the  NIGC  as  to  how  to  balance  its  statutory  role 
as  a  regulator  with  the  broader  purposes  of  IGRA. 

15.  Question 

Should  the  NIGC's  enforcement  actions  be  subject  to  judicial 
review? 

Answer  to  Question  15. 

Under  current  law,  permanent  closure  orders  and  fines  levied 
by  the  NIGC  are  subject  to  judicial  review.   Section  2713(c)  of 
title  25  provides,  "A  decision  of  the  Commission  to  give  final 
approval  of  a  fine  levied  by  the  Chairman  or  to  order  a  permanent 
closure  pursuant  to  this  section  shall  be  appealable  to  the 
appropriate  Federal  district  court  pursuant  to  chapter  7  of  Title 
5."   See  also  25  U.S.C.  2714.   To  date,  this  mechanism  for 
judicial  review  has  proved  workable.   Further,  if  IGRA  were 
amended  to  preclude  all  review  of  final  agency  action,  it  might 
raise  due  process  concerns. 

The  NIGC's  decisions  to  seek  closure  orders  or  to  levy  fines 
prior  to  final  agency  action  are  not  currently,  and  should  not 
be,  subject  to  judicial  review. 

16.  Question 

Does  the  recent  increase  in  the  number  of  NIGC  enforcement 
actions  mean  that  NIGC  is  performing  better  or  that  more 
tribal  operations  are  requiring  more  enforcement? 

Answer  to  Question  16. 

As  testified  to  by  the  NIGC  Commissioners,  the  Commission 
has  completed  its  initial  organization-building  phase,  and  has 
turned  its  attention  to  a  backlog  of  tribal  ordinances  and  gaming 
management  contracts  pending  for  review.   The  review  of  these 
tribal  ordinances  and  gaming  management  contracts  has  resulted  in 
some  enforcement  actions.   Meanwhile,  the  number  of  Indian  gaming 
operations  has  increased.   In  addition,  in  the  last  two  years, 
NIGC  has  created  an  en'forcement  section  to  better  address  the 
need  for  increased  enforcement  efforts.   Under  these 
circumstances,  an  increase  in  enforcement  actions  is  to  be 
expected. 
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Questions  submitted  by  Senator  Reid: 

1 .  Question 

One  of  the  issues  of  great  debate  is  classification  of 
gaming  devices  under  IGRA.   Specifically  at  issue  right  now 
is  the  so-called  "Lucky  Tab  II"  machine.   What  is  the 
Department ' s  opinion  on  this  machine?   Have  you  conveyed 
this  to  the  Commission?  What  has  the  response  been?   Would 
you  be  willing  to  provide  the  Committee  with  the  legal 
memoranda  you  relied  on  in  preparing  your  opinion? 

Answer  to  Senator  Reid's  Question  1. 

Diamond  Enterprises  and  the  Kickapoo  Tribe  of  Texas  have 
filed  suit  against  the  Department  and  the  NIGC  to  prevent 
enforcement  against  them  for  operating  Lucky  Tab  II  machines 
without  a  compact.   The  central  issue  in  this  case  is  whether  the 
Lucky  Tab  II  dispenser  is  an  "electronic,  computer,  or  other 
technologic  aid"  or  an  "electronic  or  electromechanical 
facsimile"  of  the  game  of  pull-tabs.   If  the  Lucky  Tab  II 
dispenser  is  a  technologic  aid,  it  is  a  class  II  device  and  IGRA 
does  not  require  a  tribal-state  compact  before  a  tribe  operates 
such  machines.   See  25  U.S.C.  2703(7) (A) (i) .   On  the  other  hand, 
if  the  Lucky  Tab  II  dispenser  is  an  electronic  facsimile,  it  is 
class  III  gaming  and  IGRA  requires  a  tribal -state  compact  before 
a  tribe  operates  such  machines.   See  25  U.S.C.  2703(7)  (B)  (ii)  . 

The  terms  "electronic  facsimile"  and  "technologic  device" 
are  not  defined  by  IGRA.   The  NIGC  regulations,  however,  define 
both  terms.   The  term  "electronic  or  electromechanical  facsimile" 
is  defined  by  these  regulations  to  be  "any  gambling  device  as 
defined  in  [the  Johnson  Act]  15  U.S.C.  1171(a)(2)  or  (3)."   25 
C.F.R.  502.8.   The  Department  and  the  NIGC  have  asserted  in 
litigation  that  the  Lucky  Tab  II  dispenser  is  a  Johnson  Act 
gambling  device.   Pursuant  to  the  NIGC's  regulations,  therefore, 
the  Lucky  Tab  II  dispenser  is  a  class  III  gambling  device. 

If  you  would  like  more  details  on  the  legal  status  of  Lucky 
Tab  II  dispensers,  the  Department  and  the  NIGC  would  be  happy  to 
provide  you  with  a  briefing. 

2 .  Question 

What  is  the  Department's  view  of  its  role  in  an  enforcement 
action?   What  would  cause  the  Department  to  initiate  an 
enforcement  action  against  the  operation  of  illicit  casinos? 
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Answer  to  Senator  Raid's  Question  2. 

As  noted  above,  the  Attorney  General  has  adopted  a  policy  on 
the  enforcement  of  IGRA  and  notified  the  United  States  Attorneys 
that  the  overall  goal  of  the  Department  is  the  "peaceful 
termination  of  .  .  .'  illegal  operations"  within  a  reasonable 
period  of  time  by  negotiation,  and  where  that  fails,  by  legal 
action.   The  enforcement  of  the  IGRA,  as  with  most  prosecutive 
decisions,  is  left  to  the  sound  discretion  of  the  U.S.  Attorneys 
as  they  are  in  the  best  position  to  judge  the  seriousness  of  an 
offense,  the  availability  of  evidence,  the  prosecutorial  merit  of 
a  case,  the  proper  allocation  of  scarce  resources,  as  well  as 
other  factors,  such  as  the  history  and  status  of  tribal-state 
negotiations.   The  U.S.  Attorneys,  after  weighing  these  factors, 
have  filed  enforcement  actions  in  California,  Idaho,  Nebraska, 
New  Mexico,  and  Washington. 


I  hope  that  the  above  information  is  helpful  to  the 
Committee.   Please  do  not  hesitate  to  contact  me  if  you  have 
additional  questions  concerning  this  or  any  other  issue. 


rely. 


O 


'Andrew  Fois 
Assistant  Attorney  General 


The  Honorable  Daniel  K.  Inouye 
Vice  Chairman 
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